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JOINT APPENDIX 
[Filed September 25, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


Grand Jury Impanelled on August 31, 1961, Sworn in on Spetmeber 5, 1961 


THE UNITED STATES OF AMERICA) Criminal No. 798-61 
v. Grand Jury No. Original 
MORRIS A KENT, JR. Violation: 22 D.C, e. 1801, 
2901, 2801 
(Housebreaking, Robbery, Rape) 

The Grand Jury charges: | 

On or about June 5, 1961, within the District of Columbia, Morris 
A. Kent Jr. entered the apartment of Juanita A. Echols, with intent to 
steal property of another. | 
SECOND COUNT: | 

On or about June 5, 1961, within the District of Columbia, Morris 
A. Kent, Jr., by force and violence and against resistance and by sudden 
and stealthy seizure and snatching and by putting in fear, stole and took 
from the person and from the immediate actual possession of Juanita A, 
Echols, property of Juanita A. Echols, of the value of about $13.00, con- 
sisting of one wallet of the value of $1.00 and $12.00 in money. 
THIRD COUNT: | 

On or about June 5, 1961, within the District of Columbia, Morris 
A. Kent, Jr. had carnal knowledge of a female named Juanita A. Echols, 
forcibly and against her will. | 
FOURTH COUNT: 

On or about June 12, 1961, within the District of Columbia, Morris 
A. Kent, Jr. entered the apartment of Constance E. Walsh and Gloria J. 
Palmer, with intent to steal property of another. 
FIFTH COUNT: | 

On or about June 12, 1961, within the District of Columbia, Morris 


A. Kent, Jr., by force and violence and against resistance and by sudden 
and stealthy seizure and snatching and by putting in fear, stole and took 
from the person and from the immediate actual possession of Gloria J. 
Palmer, property of Gloria J. Palmer, of the value of about $47.00, 
consisting of one billfold of the value of $1.00 and $46.00 in money. 
SIXTH COUNT: 

On or about September 2, 1961, within the District of Columbia, 
Morris A. Kent, Jr. entered the apartment of Mary L. Murphy, with intent 
to steal property of another. 

SEVENTH COUNT: 

On or about September 2, 1961, within the District of Columbia, 
Morris A. Kent, Jr., by force and violence and against resistance and by 
sudden and stealthy seizure and snatching and by putting in fear, stole 
and took from thei person and from the immediate actual possession of Mary 
L. Murphy, property of Mary L. Murphy, of the value of about $13.00, 
consisting of one wallet of the value of $1.00 and $12.00 in money. 

EIGHTH COUNT: 

On or about September 2, 1961, within the District of Columbia, 
Morris A. Kent, Jr. had carnal knowledge of a female named Mary L. 
Murphy, forcibly and against her will. 


/s/ David C. Acheson 

Attorney of the United States in 

and for the District of Columbia 
A TRUE BILL: 


x ok x 


[ Filed October 6, 1961] 


PLEA OF DEFENDANT 


On this 6th day of October, 1961, the defendant Morris A. Kent, Jr., 
appearing in proper person and by his attorney Richard Arens, being 
arraigned in open Court upon the indictment, the substance of the charge 
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being stated to him, pleads not guilty thereto. 
The defendant waives the reading of the indictment. 
The defendant is remanded to the District Jail. 
By direction of 


MATTHEW F. MCGUIRE 
Presiding Judge 
Criminal Court # Assignment 


[ Filed October 6, 1961] 


PLEA OF DEFENDANT 
On this 6th day of October, 1961, the defendant Morris A. Kent, Jr., 
appearing in proper person and by his attorney Quentin W. Banks, being 
arraigned in open Court upon the indictment, the same being read to him, 
pleads not guilty thereto. 
The defendant is remanded to the District of Columbia Jail. 
The appearance of Quentin W. Banks, Esq. is entered and withdrawn 


with the approval of the Court and the Court orders that counsel be 


appointed to represent the defendant. 
By direction of 


MATTHEW F. MCGUIRE 
Presiding Judge 
Criminal Court # Assignment 


x * & 


[ Filed October 6, 1961] 


MOTION FOR COMMITMENT OF DEFENDANT TOD. C. 
GENERAL HOSPITAL, PSYCHIATRIC DIVISION 


GENERAL HOSPITAL, Pore niatnit Seve 

Comes now the Defendant, by his counsel, and moves this Court to 
enter an order committing him to the D. C. General Hospital, Psychiatric 
Division, for observation and examination to determine (a) his competency 
to enter a plea in the above-entitled case and otherwise assist in his own 
defense, and (b) his mental state as of the time of the crimes charged in 
the indictment and the causal relationship between such mental state and 
the alleged crimes. 

In support of this motion the Defendant states to this Court that 
psychiatric examination has shown him to be a victim of severe mental 
illness. 

Defendant further states to this Court that his retention in the com- 
pany of adults charged with crime is likely to inflict serious mental harm 
upon the Defendant and to jeopardize the adequacy of the mental examin- 
ation in his case. 

The D. C. General Hospital, Psychiatric Division, is the only one 
of the two public hospital facilities available to this Court which maintains 
separate quarters for children and for adolescents and which has specialized 
in the diagnostic and therapeutic care of children and of adolescents. 

Two members of the D. C. General Hospital staff have some famili- 
arity with the case of the Defendant. They have examined the Defendant 
for the defense. They can, however, be excluded from the conduct of 
any examination, ordered by this Court. 

Defendant, in view of his youth and the capital charges pending 
against him, asserts the right of receiving the best in available public 
psychiatric facilities. He asserts this to be essential both to prevent the 
infliction upon him of serious mental harm as well as to permit the pre- 
paration of an adequate defense in the cause of a fair trial. 

Psychiatric affidavits are annexed to this motion and are prayed to 


be read as @ part hereot. Respectfully submitted. 


/s/ Richard Arens 
*x* * x 


[ Certificate of Service] Counsel for Defendant 


[ Filed October 6, 1961] 


AFFIDAVIT IN SUPPORT OF MOTION FOR COMMITMENT 
OF DEFENDANT TO D, C. GENERAL HOSPITAL | 
PSYCHIATRIC DIVISION. | 


Leon Salzman, M.D., being first duly sworn according to law, 
deposes and Says: | 

(1) Iam a duly qualified psychiatrist and psychoanalyst. Iam 
Associate Professor of Clinical Psychiatry at the Georgetown Medical 
Center; I am a Diplomate of the American Board of Psychiatry and 
Neurology; I am a Fellow of the American Psychiatric Association; I 
am a member of the faculty at the Washington School of Psychiatry. 

I am also a consultant to St. Elizabeths Hospital and as such parti- 
cipate in the training of the psychiatrists at St. Elizabeths Hospital. 

(2) I have examined the defendant, Morris Allen Kent, Jr., on two 


occasions after his arrest in the instant case. 


(3), It is my professional opinion that defendant is a victim of 


severe mental illness. It is also my professional opinion that defendant 
should receive speedy psychiatric care in a hospital, specializing in the 
diagnostic and therapeutic care of children and of adolescents. 

(4) It is my professional opinion that the D.C. General Hospital, 
Psychiatric Division, has facilities for such care, not available to St. 
Elizabeths Hospital. | 

(5) It is my professional opinion that confinement of defendant at 
St. Elizabeths Hospital in company with adult offenders would be harmful 
to defendant and would render adequate diagnostic procedures difficult. 

/s/ Leon Salzman, M.D. 
[JURAT: October 3, 1961] | 


[ Certificate of Service] 


[ Filed October 6, 1961] 


AFFIDAVIT IN SUPPORT OF MOTION FOR COMMITMENT 
OF DEFENDANT TO D. C. GENERAL HOSPITAL, 
PSYCHIATRIC DIVISION. 


Warren Johnson, M.D., being first duly sworn, deposes and says: 

(1) Iam a duly qualified psychiatrist; I am a Diplomate of the 
American Board of Psychiatry and Neurology; I am a Fellow of the 
American Psychiatric Association. 

I have served in an executive capacity with the American Psychiatric 
Association and am familiar with local psychiatric facilities. 

I have served as consulting psychiatrist to the Juvenile Court in the 
District of Columbia and have specialized in the psychiatric care and 
diagnosis of children and of adolescents. 

(2) I have examined the defendant, Morris Allen Kent, Jr., after 
his arrest. 

(3) It is my professional opinion that Morris Allen Kent, Jr., is 
clearly a victim of mental illness and that he should be hospitalized for 
observation and examination immediately and that such observation and 
examination should extend to the determination of his competency to enter 
a valid plea in his case. 

(4) It is my further professional opinion that the confinement of the 
defendant alongside of adult offenders at the Jail or at Saint Elizabeths 
Hospital would be deleterious to the defendant and would tend to impede 
an adequate diagnostic work-up. 

(5) It is my further professional opinion that the D.C. General 
Hospital, Psychiatric Division, is the only one of the two public hospitals 
available to the Court, equipped with maximum facilities for the diagnostic 
and therapeutic care of children and of adolescents and providing for the 
segregation of children and of adolescents from adult offenders. 

/s/ Warren Johnson, M.D. 


[JURAT: October , 1961] 


[ Certificate of Service] 


[ Filed November 16, 1961] 
MOTION TO DISMISS INDICTMENT : 
Comes now the defendant, by his counsel, and moves this Court to 
dismiss the indictment in this case. 
In support of this motion the defendant states to this Court as follows: 
The validity of the indictment in this case is founded upon an order 
of the Juvenile Court entered on September 12, 1961, waiving jurisdiction 
over the defendant and remitting him for trialfor alleged offenses “under 
the regular procedure of the United States District Court for the District 
of Columbia." | 


The order of the Juvenile Court is invalid and hence incapable of 


conferring jurisdiction upon this Court under the regular procedure 


governing the trial of adults. 

In brief, the Juvenile Court order waiving jurisdiction was entered 
in violation of D. C. Code 811-914 (1951) and of the due process clause of 
the Fifth Amendment of the Constitution and of the Sixth Amendment of the 
Constitution providing for the right of effective assistance of counsel. 

Waiver of jurisdiction by the Juvenile Court is possible only after 
a "full investigation." D. C. Code $11-914 (1951). Sucha full investi- 
gation has been denied to the defendant. Moreover, the waiver of juris- 
diction by the Juvenile Court was entered under circumstances violative 
of the defendant's rights to due process and the effective assistance of 
counsel. These violations, even when considered aside from the failure 
to satisfy the statutory condition precedent to a waiver by the Juvenile 
Court, viz., a full investigation, taint all subsequent proceedings and 
render a fair disposition of defendant under adult procedures an impos- 
sibility. | 

The facts of this case can be briefly stated. They are berne out by 
affidavits which are annexed hereto and prayed to be read as a part hereof. 
Defendant, Morris Allen Kent, Jr., is a youth who has just turned 17. 

At the time of the events in this case the defendant had not yet turned 17 


and had been a probationer of the Juvenile Court, subject to its care for 


two years. Defendant was arrested in the afternoon of Tuesday, Septem- 
ber 5, 1961, and taken to police headquarters, where he was kept until 
10:00 p.m. Defendant was intensively interrogated throughout this period. 
He was not informed, either then or at any time thereafter, of his right 

to remain silent or to have counsel. At 11:30 p.m., defendant was 

brought to the Receiving Home for Children and there placed in solitary 
confinement. Defendant passed a sleepless night. Early the next morn- 
ing the Receiving'Home released defendant for further police interrogation 
at police headquarters. He was unremittingly interrogated from 10:00 a.m. 
until 5:00 p.m. The basis for interrogation was written complaints 
alleging defendant's commission of numerous offenses constituting felonies, 
including rape. 

Defendant was held without arraignment for almost a full week at 
the Receiving Home. During that period a psychiatrist retained by de- 
fendant was at one time refused admission by the Receiving Home. This 
ban, however, was subsequently revoked -- too late, however, for the 
psychiatrist to see his patient that day. It is noteworthy that the police 
encountered no comparable bar in their access to the defendant at the 
Receiving Home. 

It is critical, moreover, that when a child is arrested his custody 
is under the plenary control of the Juvenile Court. D.C. Code 811-912 


(Supp. VII, 1960). i/ Despite this plenary control, upon defendant's 


1/ "Whenever any officer takes a child into custody, he shall, unless it 


is impracticable or has been otherwise ordered by the court, accept the 
written promise of the parent, guardian, or custodian to bring the child 
to the court at a time fixed. Thereupon such child may be released in 

the custody of a parent, guardian, or custodian. If not so released, such 
child shall be placed in the custody of a probation officer or other person 
designated by the court, or taken immediately to the court or to a place 
of detention provided by the Board of Public Welfare, and the officer 
taking him shall immediately notify the court and shall file a petition when 
directed to do so by the court. 


‘In the case of any child whose custody has been assumed by the court 
and pending the final disposition of the case, the child may be released 
in the custody of a parent, guardian, or custodian, [cont'd. on next page] 


9 


arrest in the afternoon of September 5, 1961, the Juvenile Court suffered 


defendant's subjection to intensive police interrogation until 10:00 p.m. 
of that day, and from 10:00 a.m. until 5:00 p.m. the next day, without 
at any time informing defendant, or causing him to be informed, of his 
right to remain silent or to have counsel. Had the child been an adult, 
or had jurisdication already been waived, the inquisition would have been 
clearly illegal. For an "arrested person" must be taken "without un- 
necessary delay before the nearest available commissioner" who "shall 
inform" him "of his right to counsel" and "that he is not required to make 
a statement and that any statement made by him may be used against 
him." Fed. R. Crim. Proc., Rule 5(a), (b); Mallory v. United States, 
354 U.S. 449, | 

The requirement is not in terms applicable to a child within the 
jurisdiction of the Juvenile Court because the proceedings there are non- 
criminal. Pee v. United States, 107 U.S. App. D.C. 47, 274 F. 24556, 
559. Yet for the Juvenile Court to permit the inquisition of a child, 
illegal in the case of an adult, is to put the child ina worse position than 
he would be in were he an adult. It turns the parens patriae plan of pro- 
cedure upside down. The protective care which the child is supposed to 
enjoy while within the jurisdiction of the Juvenile Court is made the 


occasion for depriving him of rights which he would enjoy were he not 


[cont'd from preceding page] or of a probation officer or other person 
appointed by the court, to be brought before the court at the time designated. 
When not released as herein provided, such child, pending the hearing of 
the case, Shall be detained in such place of detention as shall be provided 
by the Board of Public Welfare, subject to further order of the court. 


"Nothing in this chapter shall be construed as forbidding any peace 
officer, police officer, or probation officer from immediately taking into 
custody any child who is found violating any law or ordinance, or who is 
reasonably believed to be a fugitive from his parents or from justice, 
or whose surroundings are such as to endanger his health, morals, or 
safety, unless immediate action is taken. In every such case the officer 
taking the child into custody shall immediately report the fact to the court 
and the case shall then be proceeded with as provided in this chapter. No 
such child shall be held in such place of detention for any period longer 
than five days, excluding Sundays and holidays, unless the: judge shall 
order such child detained for a further period." 
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within its jurisdiction at all. The resulting discrimination is so obviously 
invidious as to offend due process of law. ie 

To be sure, any statement made by the child will on objection be 
excluded from evidence on his trial as an accused in a criminal court. 
Pee v. United States, 107 U.S. App. D.C. 47, 274 F. 2d 556, 559. But 
exclusion does not cure the damage. For, even though the statement is 
not uSable in evidence, it may Serve to uncover other sources of infor- 
mation and the identity of witnesses by whom the case can be proved with- 


out the statement, and under the present state of the law the fruits of the 


statement are admissible in evidence. 3/ Accordingly, the only fair and 


legal alternative, where the question of waiver has not yet been resolved 
in favor of retention of jurisdiction, is for the Juvenile Court either to 
prohibit police questioning of the child or to permit it only after first 
informing the child of his right to remain silent and to have counsel. 
Where, as in this case, the Juvenile Court is actively considering waiver 
and is obviously strongly disposed to grant it, the child is plainly subjected 
to an illegal inquisition when at the same time the Juvenile Court suffers 
police interrogation of the child without informing him of his rights. 

The illegal inquisition of defendant is relevant to and an element 
of lack of ''full investigation." For "full investigation" obviously means 
an inquiry not only into the facts of the alleged offense but also into the 
question whether the parens patriae plan of procedure is desirable and 
proper in the particular case."" Pee v. United States, 107 U.S. App. D.C. 
47, 274 F. 24556, 559. Suffering illegal police interrogation strongly 
evidences excessive concentration upon "'the facts of the alleged offense" 
to the substantial exclusion of "the question whether the parens patriae 
plan of procedure is desirable and proper in the particular case." 

Shortly after 2:00 p.m. on September 6, 1961, during the second 


day of police interrogation, defendant's mother retained Richard Arens 


Bolling v. Sharpe, 347 U.S. 497. 


20 Am. Jur., Evidence, 5402. 
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as counsel for defendant. Defendant's counsel and his mother, accompanied 


by another attorney, then promptly on that day conferred with the Social 
Service Director of the Juvenile Court. The conference lasted no more 
than five minutes. The Director informed counsel that he gould attempt 
to see the Judge of the Juvenile Court but that he did not think counsel 
would succeed in obtaining an interview or that such an interview would 
be useful. The Director further informed counsel that action on the request 
to waive jurisdiction was expected within a day or two, but that, on counsel's 
insistence, it would be held up until early the next week to enable counsel 
to submit a letter from a pSychiatrist and a memorandum on the subject 
of defendant's mental health. The Director added, however, that he 
questioned the usefulness of any psychiatric information at that stage in 
view of the data already in his possession. The impression left with both 
attorneys was that the Director believed that counsel was wasting his time 
in addressing himself to the subject of why jurisdiction should not be 
waived. Nevertheless, the letter and memorandum were thereafter prompt- 
ly sent to the Juvenile Court. 

Although defendant was at the time of the conference in the custody 
of the police undergoing interrogation, counsel was not informed that 
defendant had been released for police questioning, or that he could be 
found in any place other than the Receiving Home. In fact, during that 
conference, counsel was handed a brochure providing direétions as to 
how to reach the Receiving Home. | 

The Juvenile Court refused to grant a motion made by defendant's 
counsel to direct the authorities of the Receiving Home for Children to 
refuse to turn defendant over to the police for further interrogation. A 
formal objection to the treatment of the defendant was left unanswered. 

Other than the five minutes spent in conference with the Director 
of Social Service, defendant's mother was not interviewed by officials of 
the Juvenile Court. Defendant's father was never contacted by the 
Juvenile Court at any time. The Rev. Martin Davis, the Principal of the 
Mackin High School, the school attended by defendant, informed defendant's 
counsel that he had at no time been contacted by authorities of the Juvenile 
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Court either before or after defendant's arrest. Neither had any member 
of his staff, notwithstanding the fact that the Mackin High School possesses 
significant information highlighting defendant's difficulties in adjusting to 
ordinary school discipline and otherwise bearing upon the subject of 
defendant's mental health. Defendant's guidance counselor at the school 
informed counsel that in view of defendant's behavior while in school, he 
believed defendant to have required psychiatric treatment. Members of 
defendant's family informed counsel that defendant had never been adequate- 
ly toilet trained and that incontinence constituted one of his problems up 
to the time of his arrest. Finally, while defendant himself was seen and 
talked with by an official of the Juvenile Court, the interview was conducted 
during what appeared to be an intermission in police interrogation. 

Before the Juvenile Court, defendant offered to prove, through 
appropriate expert testimony, that he was and had been mentally ill for 
a considerable period of time; that his mental illness had been neglected 
by the authorities of the Juvenile Court, and that, given adequate treat- 
ment in a hospital setting, he was a fit subject for rehabilitation under the 
aegis of the Juvenile Court. During the period of defendant's detention at 
the Receiving Home for almost a full week, defendant was at the instance 
of his counsel examined by two psychiatrists and one psychologist. An 
uncontroverted affidavit of one of the psychiatrists was submitted to the 
Juvenile Court, informing the Court that: 


It is my professional opinion that the respondent [ defendant] is a 
victim of severe psychopathology and that a complete investigation 

of the psychological and social factors of his case is impossible with- 
out placing him in a hospital situation for psychiatric observation. 


Defendant at that time moved the Juvenile Court (1) to "transfer .. 
[defendant] immediately to the D. C. General Hospital Psychiatric 
Division for appropriate psychiatric observation," (2) to "disclose its 
Social Service File to [ defendant's] counsel," and (3) to hold "a 

immediately after the termination of the period of hospitali- 


zation, if waiver of jurisdiction of this case [was] .... contemplated, as 
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a condition precedent to any valid waiver."’ Defendant informed the 
Juvenile Court that "adequate psychiatric facilities in the handling of . 
[defendant were] available to the Juvenile Court in the D. C. General 


Hospital, which has an in-patient department specializing in the care of 
children and of adolescents."" Defendant's counsel pointed out that "the 
Social Service file should be made available" to him; that without it he 
was unable "to study the data upon which a judicial decision as to waiver 
will be based"; and if he was "denied access to the Social Service file 
and, particularly, to the psychological test results, which, if disclosed, 
he ....[ intended] to submit to the scrutiny of appropriate experts avail- 


able to him, [ defendant would] be denied effective assistance of 


counsel." 

The Juvenile Court never passed upon the motion. Defendant's 
counsel was never heard upon the motion. Indeed, defendant's counsel 
was never afforded, during any part of the proceedings, any audience by 
the judge of the Juvenile Court, either formal or informal, | in chambers 
or in court. Nor did the Juvenile Court request any additional information 
of the two psychiatrists and the psychologist who had examined defendant, 
or of defendant's counsel. Instead, without any opinion or other state- 
ment of reasons, the Juvenile Court, on September 12, 1961, entered an 
order stating that, "after full investigation, I do hereby waive jurisdiction 
over the following offenses, which would amount to felonies if committed 
by an adult, charged against MORRIS ALLEN KENT, JR., born October 20, 
1944, of 1823 S. Street, N.W., in the District of Columbia [ enumera- 
ting the charges], and I do hereby order said child held for trial for such 
offenses under the regular procedure of the U.S. District Court for the 
District of Columbia." | 

Accordingly, the waiver of jurisdiction by the Juvenile Court is a 
nullity because not preceded by the "full investigation" which is the con- 
dition precedent to waiver, and because defendant was denied due process 
and the effective assistance of counsel under circumstances which taint 


all subsequent proceedings. 
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In sum, the Juvenile Court failed to make a careful inquiry into 
the child's mental health; the child, parents, family and school authorities 
either were not interviewed at all or else interviewed only cursorily; the 
Juvenile Court did not disclose the Social Service records to the child's 
counsel although it was under a statutory mandate to do so; there was no 
disclosure to defendant's counsel of the considerations impelling it to 
give favorable consideration to waiver of jurisdiction and accordingly 
defendant's counsel was unable to contest, explain, or refute; finally, the 
defendant while illegally detained under the jurisdiction of the Juvenile 
Court was subjected to an unconsStitutional inquisition, the indirect products 
of which are admissible in the District Court under present law and hence 
depriving that defendant of effective assistance of counsel, albeit at an 
early stage, and putting him in a position of invidious discrimination as 
compared to the adult defendant -- all under circumstances which taint 
all subsequent proceedings. 

Accordingly, the indictment in the instant case should be dismissed 
and the case remanded to the Juvenile Court unless this Court wishes to 
assume jurisdiction as a Juvenile Court in this case. 

One of the affidavits annexed hereto all of which are prayed to be 
read as a part hereof sets forth the professional psychiatric opinion that 
the defendant's mental illness is most likely to be susceptible to therapeu- 
tic efforts inthe rehabilitative setting of a hospital specializing in the care 
of children and of adolescents, i.e., under the auspices of a Juvenile 
Court. 

/s/ Richard Arens 


x *k * 
Counsel for Defendant. 


[ Certificate of Service] 


[ Filed November 16, 1961] 


MOTION TO SUPPRESS STATEMENTS OBTAINED FROM 
THE DEFENDANT BY THE POLICE AS WELL AS ANY 
EVIDENCE SECURED AS A RESULT OF LEADS F URNISHED 
By SUCH STATEMENTS. 


BY SUCH STATEMENTS, 0 

Comes now the defendant, by his counsel, and moves this Court 
to suppress all statements secured from the defendant by the police. 

In support of this motion the defendant states to this Court that 
whatever statements may have been obtained from him by the police were 
involuntary and were obtained, moreover, during a period of illegal 
detention. Defendant invites the attention of this Court to the fact that he 
was detained by the police and the Receiving Home for Children for a 
ue of almost one week after his arrest without arraignment. Cf. 

Mallory v. United States, 354 U.S. 449. | 

Defendant further moves for the suppression of all evidence secured 
as a result of leads furnished by statements obtained in the manner indicated 
above. To permit the inquisition of a child under the aegis of Juvenile 
Court in a manner which would be intolerable under the aegis of the District 
Court is to put the child in a worse position than he would be in, were he 
an adult. The protective care which the child is supposed to enjoy while 
within the jurisdiction of the Juvenile Court cannot be made the occasion 
of depriving him of rights which he would enjoy were he not within its 
jurisdiction at all. The resulting discrimination is so obviously invidious 
as to offend due process of law. Bolling v. Sharpe, 347 U.S. 497. 

Defendant is unable to provide an itemized list of evidence which 
should be subject to suppression as the fruit of the illegal practices of the 
police under the circumstances described above. He submits the require- 
ments of Rule 41(e), F.R.Cr.P. as to itemization of evidence subject to 
suppression should not be held to be incumbent upon him under these cir- 
cumstances and that the Government, as the repository of such evidence, 
should furnish a list of it to make suppression thereof feasible. 


Barring the relief prayed for a fair trial will be denied to the 
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defendant in this case and due process will be denied. 
Respectfully submitted, 
/s/ Richard Arens 


* * 


Counsel for Defendant 


[ Certificate of Service] 


[ Filed December 28, 1961] 


MOTION FOR PROCUREMENT OF PHOTOSTATIC COPIES 
OF DEFENDANT'S HOSPITAL RECORDS AT THE D.C. 
GENERAL HOSPITAL 


Comes now the defendant, by his counsel, and moves this Court to 
direct the D.C. General Hospital to furnish to said counsel a complete 
set of photostatic copies of all of the hospital records of defendant up to 
and including the expiration of the time set for the current mental examin- 
ation by this Court. 

In support of this motion, the defendant represents to this Court 
that his anticipated defense to the charges now pending against him is 
insanity. 

Accordingly, a careful and protracted study of such records in 
advance of trial is believed essential both to secure the effective assistance 
of counsel and *o assure defendant of a fair trial by making available 
to him independent psychiatric verification of the results furnished by the 
D. C. General Hospital. 

Although defendant is indigent, the expenses of the photostating can 
be defrayed by funds available to the defendant's counsel. 


Respectfully submitted, 
/s/ Richard Arens 


x * * 
Counsel for Defendant 


[ Filed January 4, 1962] 


GOVERNMENT'S OBJECTION TO THE REPORT O) 
THE DISTRICT OF COLUMBIA GENERAL HOSPITAL 

AND GOVERNMENT'S REQUEST FOR A HEARING 

AND FOR A JUDICIAL DETERMINATION OF THE: 
COMPETENCY OF THE DEFENDANT TOSTAND TRIAL 


Comes now the United States of America by and through David C. 
Acheson, United States Attorney in and for the District of Columbia, and 
Joseph A. Lowther, Assistant United States Attorney, and respectfully 
represents to the Court as follows: 

1. That the defendant in this case stands indicted in a multi-count 


indictment charging him with the crimes of rape, robbery and housebreak- 


ing. 
2. That on October 17, 1961, upon motion by counsel for the defendant, 
the defendant was committed to the District of Columbia General Hospital 
for a period of sixty (60) days by order of this Court. | 

3. That in the order of this Court dated October 17, 1961, the District 
of Columbia General Hospital was ordered to submit a report to the Court 
indicating therein whether the defendant is presently competent to stand 
trial and understand the proceedings against him and to properly assist in 
the preparation of his defense and also whether the defendant at the time 
of the alleged criminal offenses on June 5, 12 and September 2, 1961, was 
suffering from any mental disease or defect and whether or not the alleged 
offenses were the product of such disorder. 

4. That in the order of the Court dated October 17, 1961, it was also 
ordered that psychiatrists and psychologists of both the Governme nt's and 
the defendant's selection were to be allowed to examine the defendant in 
said hospital. | 

5. That by letter dated December 20, 1961, the Chief Psychiatrist 
of the District of Columbia General Hospital informed the Clerk of this 
Court that "in view of the many facets of his (meaning the defendant's) 
behavior we feel that he (meaning the defendant) is incompetent to stand 
trial and to participate in a mature way in his own defense", 

6. That pursuant to the provisions of Title 24, Section 301(a) of the 
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District of Columbia Code, 196i Edition, the Government objects to the 
Chief Psychiatrist's finding of incompetency of the defendant to stand 
trial. 

7. That pursuant to the provisions of Title 24, Section 301(a) of 
the District of Columbia Code, 1961 Edition, the Government requests that 
the Court conduct a heaving and make a judicial determination of the com- 
petency of the accused to stand trial. 


/s/ DAVID C, ACHESON 
United States Attorney 


/s/ JOSEPH A. LOWTHER 
Assistant United States Attorney 


[Certificate of Service] 


[ Filed April 10, 1962] 


MOTION FOR HEARING TO DETERMINE THE DEFENDANT'S 
| COMPETENCY TOSTAND TRIAL 


Comes now the defendant, by his counsel, and moves this Court for 
a hearing to determine the defendant's competency to understand the nature 
of the proceedings against him and to consult properly with counsel in his 
defense. 

In support of this motion, the defendant states to this Court as follows: 

(1) The District of Columbia General Hospital, Psychiatric Division, 
certified to this Court that defendant was not competent to participate in 
his own defense. The Government at that time filed an objection to the 
D. C. General Hospital report and requested a hearing. At that time action 
upon the Government's motion was deferred pending a report from St. 
Elizabeth's Hospital to which defendant was committed for a new mental 
examination. 

(2) St. Elizabeth's Hospital has certified to this Court that defendant, 
although suffering from Schizophrenic Reaction, Chronic Undifferentiated 
Type, is competent to understand the nature of the proceedings against 


him and to consult properly with counsel in his defense. 
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| 
(3) Counsel has found defendant at times apparently alert and co- 


operative, and at other times disoriented and incapable of maintaining 
rational communication. The last time counsel saw defendant at St. 
Elizabeth's Hospital, defendant appeared unable to maintain any rational 
communication on the subject of the charges pending against him. 

WHEREFORE, it is prayed that a hearing be held before trial 
at which this Court can make a judicial determination as to the defendant's 
competency to understand the nature of the proceedings against him and 
to consult properly with counsel in his own defense. | 

Respectfully submitted, 

Richard Arens | 
Counsel for Defendant 


2000 "PP" Street, N.W. 
Washington 6, D. C. 


[Certificate of Service] 


[ Filed November 23, 1962] 


OBJECTION TO TREATMENT OF DEFENDANT BY DISTRICT JAIL 
AUTHORITIES AND TO INTERFERENCE WITH EFFECTIVE ASSIST- 


AULNORII Tho ANY LU ANA EAE SR ONY ES San SS ta 
ANCE OF COUNSEL BY REFUSING ACCESS TO DEFENRAST BY 
PSYCHIATRISTS SELECTED FOR HIM BY HIS CO EL 

Comes now the defendant by his counsel and objects to the treatment 
accorded him by the District Jail authorities as well as the interference 
by said authorities with effective assistance of counsel to which defendant 
| 
In support of this objection defendant states to this Court that a duly 


is entitled under the Constitution. 


qualified psychiatrist retained by the defense was refused admission to 
the District of Columbia Jail to conduct an examination of the defendant 
on an occasion approximately a year ago. | 

Moreover, during the last week, when Dr. Warren C. Johnson was 
asked by defendant's counsel to bring his medical findings concerning the 
defendant up to date by renewed mental examination, he was informed by 
telephone that he would not be admitted to the District Jail by the Jail 


authorities for that purpose. 

An affidavit by Dr. Warren C. Johnson is annexed hereto and is 
prayed to be considered a part hereof. 

It is the belief of defendant's counsel that this interference with 
the preparation of the medical phase of the case violates the Fifth and 
Sixth Amendments to the Constitution and that defendant's counsel is, as 
a consequence, handicapped in the effective presentation of an adequate 
defense, if and when the Court of Appeals should rule that the District 
Court has valid jurisdiction over this case. 

Defendant also invites the attention of the Court to the fact that he 
has on several occasions been placed in solitary confinement at the District 
Jail. He submits, in the light of existing mental illness certified to by 
both St. Elizabeth's and D. C. General Hospital, that under these circum- 
stances, i.e., his mental state, this constitutes cruel and unusual punish- 
ment and is hence a violation of the Eighth Amendment to the Constitution. 

Respectfully submitted, 


/s/ RICHARD ARENS 
a 


[ Certificate of Service] 


AFFIDAVIT BY DR. WARREN C. JOHNSON 
Warren C. Johnson, M.D., being first duly sworn, deposes and says: 
1. Iam a duly qualified physician in the District of Columbia; I am 
a Diplomate of the American Board of Psychiatry and Neurology and a 
Fellow of the American Psychiatric Association; I am engaged in the full- 
time practice of psychiatry and have specialized in the diagnosis and 
treatment of children and adolescents. 


2. Within a period of the last seven days or so I attempted to secure 
access to the District of Columbia Jail to make an examination of defendant 
at the request of his counsel. I was told over the telephone that I would not 
be admitted. 

/s/ WARREN C. JOHNSON, M.D. 


[ JURAT dated November 23, 1962] 


[ Filed February 8, 1963] 


THE JUVENILE COURT OF THE DISTRICT OF COLUMBIA 
FOURTH AND E STREETS, N. W. 
ORMAN W. KETCHAM 
JUDGE 


By the authority vested in me under Section 13 of the Juvenile 
Court Act of the District of Columbia of June 1, 1938, 52 Stat. 599, Ch. 
309, as amended, and after full investigation, I do hereby waive juris- 
diction over the following offenses, which would amount to fe lonies if 
committed by an adult, charged against MORRIS ALLEN KENT, Jr., born 
October 20, 1944, of 1823 S Street, N. W., in the District of Columbia, 

(a) Housebreaking: Date of offense - on or about March 5, 1961, 

in the vicinity of 2138 California Street, N. W., Apartment #114 


(o) Assault with intent to commit rape: Date of offense - onor 
about March 5, 1961, in the vicinity of 2138 California Street, 
N. W., Apartment #114 
Complainant: Rebina Ruth Alai. 


Housebreaking: Date of offense - on or about April 16, 1961, 
in the vicinity of 1325 New Hampshire Avenue, N.W., Apartment #4 


Assault (Sex): Date of offense - on or about April 16, 1961, 
in the vicinity of 1325 New Hampshire Avenue, N. W., Apartment #4 
Complainant: Margaret Louise Goldsworthy. 


Housebreaking: Date of offense - on or about May 7, 1961, in the 
vicinity of 1729 19th Street, N. W. 


Assault with intent to commit rape: Date of offense - on or 
about May 7, 1961, in the vicinity of 1729 19th Street, N. W 
Complainant: Elizabeth Brache. 


Housebreaking: Date of offense - on or about June 5, 1961, in 
the vicinity of 2153 California Street, N. W., Apartment #508 


Rape: Date of offense - on or about June 5, 1961, in the vicinity 
of 2153 California Street, N. W., Apartment # 508 
Complainant: Juanita Ann Echels. 
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Housebreaking: Date of offense - on or about June 12, 1961, 
in the vicinity of 1311 30th Street, N. W., Apartment #303 


Assault (Sex): Date of offense - on or about June 12, 1961, 
in the vicinity of 1311 30th Street, N. W., Apartment #303 
Complainant: Constance Walsh. 


Housebreaking: Date of offense - on or about July 8, 1961, 
in the vicinity of 2627 Adams Mill Road, N. W., Apartment #106 


Rape: Date of offense - on or about July 8, 1961, in the vicinity 
of 2627 Adams Mill Road, N. W., Apartment #106 
Complainant: Jina Herbert. 


Housebreaking: Date of offense - on or about September 2, 1961, 
in the vicinity of 1717 20th Street, N. W., Apartment #307 


Rape: Date of offense - on or about September 2, 1961, in the 
vicinity of 1717 20th Street, N. W., Apartment #307 
Complainant: Mary L. Murphy. 


(o) And/or any other offenses, arising out of the acts or transactions 


set forth in (a), (b), (c), @), ), €), ), (h), @), G), (k), @), (™) 


and (n) above, 


and I do hereby order said child held for trial for such offenses under the 
regular procedure of the U. S. District Court for the District of Columbia. 
Dated this 12th Day of September, 1961, at Washington, D. C. 
/s/ Orman W. Ketcham 
Judge 


[ Filed February 15, 1963] 


MOTION FOR PAYMENT OF DEFENSE WITNESSES 
AT GOVERNMENT EXPENSE 


Comes now the defendant, Morris Allen Kent, Jr. and igre this 
Honorable Court for an order allowing payment of expert witness fees 
for certain physicians to testify in the above captioned cause and for 
payment of their expenses including travel expenses to the District of 
Columbia, and lodging while in the District of Columbia, for purposes of 
testifying at the trial, and for the travel expenses and lodging for certain 
lay witnesses in the above captioned case, and as grounds therefor states 
as follows: | 

1. That he is indigent and unable to pay for the testimony of said 
witnesses to be introduced into trial. 

2. That said witnesses are indispensable to him to present adequately 
his insanity defense in this case in which he is charged on a multi- count 
indictment with rape, housebreaking and robbery and where there isa 
possibility of the death sentence; that all of said doctors have examined 
Morris Allen Kent, Jr. and have relevant information concerning his in- 
sanity defense. Dr. Charles E. Goshen, has examined the defendant and 
has evidence concerning the defendant's mental disease. Dr. Goshen, 
whose affidavit is attached hereto, is of the opinion that the defendant 
was suffering from a mental disease or disorder at the time of the alleged 
act set forth in this indictment and is of the opinion that said acts, if 
committed by the defendant, were the product of said mental disease or 
defect. Dr. Goshen presently is in the Department of Psychiatry at the 
Medical Center of West Virginia University, Morgantown, West Virginia. 
His affidavit states that he is unable to be present to testify in the District 
of Columbia unless his expenses can be paid and he can be paid a reason- 
able fee for his time. Dr. Warren C. Johnson of 2025 Eye Street, N. W., 
Washington, D. C. has examined the defendant. In his Affidavit attached 
hereto, and prayed to be read as a part of this Motion and incor porated 
by reference, he states that he is of the opinion that at the time of the 


alleged acts covered in the indictment the defendant was suffering from 
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a mental disease or disorder and further, that the acts, if committed by 
the defendant, were the product of said mental disease and disorder. 
Dr. Johnson, a psychiatrist practicing in the District of Columbia, has 
stated through his Affidavit that he expects to be paid in this matter. 

Father Martin Davis and Father Aquinas Novak were instructors 
of the defendant in a parochial school in the District of Columbia. They 
have information and opinions as lay witnesses as to the defendant's men- 
tal condition. At the present time, both individuals are teaching at St. 
Paul College at 500 Prospect Avenue, East Waukesha, Wisconsin, and 
have indicated that they will be unable to come to the District of Columbia 
to testify as defense witnesses in the above cause unless provisions are 
made for their transportation expenses from Wisconsin to Washington, 
D. C. and for their return trip. 

The defendant submits that he will be unable to adequately present 
his defense and will forfeit evidence essential to the insanity defense and 
hence to a fair trial unless he can have the presence and testimony of the 
out of town witnesses at Government expense and have the Court's order 
to the Government to pay the transportation expenses of the out of town 
witnesses as well as a reasonable fee for the attendance in Court and 
testimony of the defense psychiatrists, Drs. Charles E. Goshen and 
Warren C. Johnson. 

Respectfully submitted, 


/s/ MARK B. SANDGROUND, ESQ. 
Counsel for Defendant 


* * * 


[Certificate of Service] 


[ Filed February 18, 1963] 
MOTION FOR ISSUANCE OF SUBPOENA 


Comes now the defendant in the above-entitled cause, Morris Allen 


Kent, Jr., and moves the Court to order the issuance of subpoenas on 
| 


behalf of the defendant for the following named witnesses: 
See Attached Schedule "A" | 


Attorney for Defendant 
/s/ MARK. B. SANDGROUND 


* * * 


Above Motion Granted. 


JUDGE 
Dated: 


[Certificate of Service] 


LIST OF WITNESSES 


Dr. Charles E. Goshen 
Department of Psychiatry 
West Virginia University 
Morgantown, West Virginia 


Dr. Warren C. Johnson 
2025 Eye Street, N. W. 
Washington, D. C. 


Dr. William J. Novak 
Dr. James A. Ryan 
Dr. Bernard I. Levy 
D. C. General Hospital 
19th &C Streets, S. E. 
Washington3, D. C. 


Dr. Catherine Beardsley 
St. Elizabeth's Hospital 
Washington, D. C. 


Dr. John L. Endacott 
7417 Montrose Street 
Alexandria, Virginia 


. Dr. Malcolm L. Meltzer 
VA Hospital 
Fullon St. & Irwin Road 
Durham, North Carolina 


. Father Martin Davis 

. Father Aquinas Novak 
Mt. St. Paul College 
500 Prospect Avenue, East 
Waukesha, Wisconsin 


Dr. David Owens 
St. Elizabeth's Hospital 
Washington, D. C. 


. Dr. Maurice Platkin 
St. Elizabeth's Hospital 
Washington, D. C. 


Dr. Dorothy Dobbs 
St. Elizabeth's Hospital 
Washington, D.C. 


. Dr. William Hamman 
St. Elizabeth's Hospital 
Washington, D. C. 


* * * 


[ Filed February 18, 1963] 
AFFIDAVIT OF MRS. COURTNEY KENT 

MRS. COURTNEY KENT, being first duly sworn according to law 
deposes and says: 

1. Iam the mother of the defendant, Morris Allen Kent, Jr. Iam 
employed by the United States Government as a clerk with the GS rating 
of 2. 

2. Iam supporting my minor daughter, and am separated from my 
husband. My husband has never regularly contributed to either my support 
or to the support of my children. I do not have the funds to pay Dr. Charles 
E. Goshen to come from Morgantown, West Virginia to testify for the 
defense in my son's case. I further do not have the funds to pay him a 
reasonable fee for his time spent in Washington. I desire that Dr. Goshen 


27 


testify for the defense in this matter. I do not have the funds to adequately 
to pay Dr. Warren C. Johnson a fee for his time in testifying in this case. 

3. I do not have the funds to pay transportation expenses to Wash- 
ington and back from Waukesha, Wisconsin for Father Martin Davis and 
Aquinas Novak. 

Further your Deponent saith not. 

MRS. COURTNEY KENT 

[JURAT dated February 1963] 


[ Filed February 18, 1963] 
AFFIDAVIT OF WARREN C. JOHNSON, M.D. 
WARREN C. JOHNSON, M.D., being first duly sworn according 


to law deposes and says: 


1. My name is Warren C. Johnson, andlama physician licensed 


to practice medicine in the District of Columbia, having offices at 2025 
Eye Street, N. W., Washington, D. C. I specialize in psychiatry. 

2. I have examined Morris Allen Kent, Jr., the defendant in the 
cause. Based upon the history of this defendant, and my own personal 
observations and examinations, I have an opinion concerning his mental 
condition, which I can state with reasonable medical certainty. It is my 
opinion that on the dates set forth in the indictment, the defendant, Morris 
Allen Kent, Jr., was suffering from a mental disease or disorder, i.e. 

a type of schizophrenia, that the acts set forth in the indictment if com- 
mitted by the defendant, were the product of this mental disease or defect. 

3. I am in the private practice of medicine in the District of Columbia 
and it would be a great hardship for me to devote considerable time to 
appearing in Court and testifying for the defense, unless some arrange- 
ments could be made to compensate me for my time. I would be unwilling 
to voluntarily testify in this cause unless some arrangements could be 


made for reasonable compensation for my actual time devoted to my testimony. 
Further your Deponent saith not. 

/s/ WARREN C. JOHNSON 

[ JURAT dated February 15, 1963] 
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[ Filed February 18, 1963] 
AFFIDAVIT OF CHARLES E. GOSHEN, M.D. 

CHARLES E. GOSHEN, M. D., being first duly sworn according 
to law, deposes and says: 

1. Iam Charles E. Goshen, and I am a physician licensed to practice 
medicine, specializing in psychiatry. At the present time I am employed 
with the Department of Psychiatry, at the Medical Center, West Virginia 
University, in Morgantown, West Virginia. 

2. Late in 1961, I examined the defendant, Morris Allen Kent, Jr. 
Based upon the history taken at that examination, and my own observations, 
I have a professional medical opinion concerning his condition which I 
can state with reasonable medical certainty. I know that the defendant is 
charged with rape, housebreaking, and robbery. It is my opinion, that 
on the date set forth in the indictment, the defendant, Morris Allen Kent, 
Jr., was suffering from a mental disease or disorder, i.e. a schizophrenic 
condition and that the acts, if committed by the defendant, were the direct 
product of this mental disease. 

3. At the present time, Iam employed in Morgantown, West 
Virginia and would be unable to come to the District of Columbia to 
testify at the trial set for March 14, 1963 unless arrangements could be 
made to pay me for my transportation costs to Washington and return, 
my expenses while I am in the city, and a reasonable fee for my time 
devoted to testimony in this cause. 

Further your Deponent saith not. 

/s/ CHARLES E. GOSHEN 


[ JURAT dated 1963] 


[ Filed May 21, 1963] 
JUDGMENT AND COMMITMENT 
On this 17th day of May, 1963 came the attorney for the govern- 


ment and the defendant appeared in person and by counsel, Mark 


Sandground, Esq. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of HOUSEBREA KING 
AND ROBBERY as charged in Counts 1, 2, 4, 5, 6, and 7 and the court 
having asked the defendant whether he has anything to say why judgment 
should not be pronounced, and no sufficient cause to the contrary being 
shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for im- 
prisonment for a period of FIVE (5) YEARS TO FIFTEEN (15) YEARS 
ON COUNT 1; FIVE (5) YEARS TO FIFTEEN (15) YEARS! ON EACH OF 
THE COUNTS 2, 4, 5, 6, and 7; SAID SENTENCES BY THE COUNTS TO 
RUN CONSECUTIVELY AND CONSECUTIVELY WITH THE SENTENCE 
IMPOSED ON COUNT 1 

THE DEFENDANT IS TO BE CREDITED WITH ALL TIME SERVED 
AS A MENTAL PATIENT IN A MENTAL INSTITUTION AGAINST THE 
SENTENCES IMPOSED IN THIS CASE | 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve asthe commitment of the defendant. 


/s/ Edward A. Tamm | 
United States District Judge. 


The Court directs the Probation Officer to request the Attorney 
General to designate St. Elizabeths Hospital as the place of confinement 
for this defendant for such period as the defendant is suffering from a 


mental disease or disorder requiring his hospitalization. | 


Clerk, | 


BRIEF FOR APPELLANT 


UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


MORRIS A. KENT, JR., 
Appellant, 
Vi. 


UNITED STATES OF AMERICA, 
4&ppellee. 


bPPEAL FROM JUDGMENT OF UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


MYRON G. EHRLICH 
Attorney for Appellant 
(fppointed by this Court) 
401 Third Street, N.W. 

Washington 1, D.C. 


CLERK 


ST&TEMENT OF QUESTIONS PRESENTED 


1. Whether the District Court had jurisdiction of 
case where the following circumstances appeared: 

(a2) The case had been waived by the Juvenile 
Court which had ascertained shortly in advance or 
waiver that appellant was z probable victim of mental 
illness -- although uo mental examination or, treat- 
ment had been accorded to appellant uader Juvenile 
Court auspices, despite the fact that the Juvenile 
Court had been requested to do so by a peiacive ox the 
appellant well before the appellant's arrest, in in- 
stant case; the case was waived by the Juvenile Court 
inconsistently with its own criteria of weiner as well 
@s under invalid criteria of waiver embodied! in Policy 
Memorandum No, 7; 3 

(bo) asppellaat had been subjected to illegal de- 
teation, interrogation and xringerprinting after his 


arrest under Juvenile Court auspices; 


(c) Appellant had been deprived of effective 


assistance of counsel during the period oi such in- 
terrogation 2ad fingerprinting; : 

(ad) The Juvenile Court refused to Sieciode the 
social records to child's counsel although it was un- 
der a statutory mandate to do so; 


(e) The District Court declined to conduct any 


manner of hearing concerning the allegations by 


appellant that while under the jurisdiction of the 


Juvenile Court he hac been deprived of his constitu- 

tional rights to due process and effective assistance 

Ox couasel! and the full investigation to which he was 

eatitled under statute preliminary to waiver; 

(f£) The District Court summarily @Genied appel- 
lant 2a opportunity to be heard on his request that 
it constitute itself a juvenile court; 

(g) The District Court failed to make an ade- 
quate and fair determination as to the appellaat's 
mental competency to stand trial, aiter being informed 
by the D. C. General Hospital psychiatric staff that 
appellant was mentally incompetent to stand trial. 

2. Whether the District Court committed plaia error 
affecting the substantial rights of appellant by admittiag 
into evidence aad permitting reference to, and comparisons 
of, fingerpriats taken from appellant by the police while 
he was uncer the exclusive jurisdiction of the Juvenile 
Court, and without authority from that Court? 

3. Whether, pretermitting the admissibility of the 
fingerprints referred to in (2) above, a conviction of 
robbery and housebreaking could rest upon the discovery oz 
appellant's fingerprints on a table in a room in which the 
allegec housebreaking had taken place? 


4, Whether the District Court erred when it refused 


to grant judgment of acquittal on all counts of the incict- 
ment, on the ground of insanity, where there was not sui- 


ficient competent evidence to prove beyond a reasonable 


doubt either (1) that the accused hac no mental cisease or 


defect or (2) that, although the accused wes cefective or 
diseasec, the saic acts were not the product of sich mental 
Gisease? 

5. Whether in @ trial upon an indictment charging two 
capital and many other felony offenses, plain error afiect- 
ing the substantial rights of the defendant was committed 
by the trial court when it gave the jury the so-called 
"Allen" or "dynamite" charge before the jury retired to 


consider its verdict? 
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STATUTES 


Title 11D. C. Code, Secs. 912 - 929(c) .. . 


UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


Morris :.. Kent, Jr., 
eppellant 
Vs. 


UNITED ST:.TES OF “.MERICA 


fppeal From Judgment of United States 
District Court ior the District of Columbia 


BRIEF FOR i.PPELLANT 


JURISDICTIONAL STATEMENT 


4Sppellant, aged 16 at the time of his arrest, was 
subject to the jurisciction or the Juvenile Court which 
had "“originel anda exclusive jurisdiction" over him. Title 
11-907 D. C. Code. The Juvenile Court purported to waive 
jurisdiction over said appellant. Thereafter, appellant 


was indicted for violatioa of Title 22-1801, 2801 and 2901 


D. C. Code. Upon coaviction on violations of Title 22-1801 


and 2601, appellant was permitted to proceed on appeal with- 
out prep2ymeat of costs. Jurisdiction is vested in this 
Court to decide this appeal by virtue of 28 U.S.C. Secs. 


1291 ane 1294. 


STLTEMENT OF THE CASE 


cy 


Appellant was indicted and tried on eight counts ia 
& Single incictment. The xsirst three counts alleged that 
on or about June 5, 1961 he committec housebreaking, rob- 
bery, and rape of one Echols in her home; the 4th aud Sth 
counts alleged that on or about June 12, 19€1 he committed 
housebreaking and robbery of one Palmer in her, home ; the 
6th, 7th, aad 8th counts alleged that on or about Septem- 
ber 2, 1961 he committed housebreaking, robbery, anc rape 
of one Murphy in her home. He was convicted on the three 
housebreaking anc the three robbery couats, and was there- 
after sentenced to serve 5 to 15 years on each! such count 
to run consecutively, a total of 30 to 90 years. He was 
fouac not guilty by reason of insanity on counts = and 8, 
cherging him with rape. : 

ippellant was a child agec sixteen at thé time of his 
arrest in the instant case, and had Peevevotere veen 2 pro- 
bationer of the Juvenile Court anc subject to its care for 
two years. Although "4 marked deterioration of (appellant's) 
personality structure .. . and the possibility of appel- 
laut being the victim of mental illness" had been coaceded 


by the Juvenile Court authorities some time after nis arrest 


in instant case, appellant hac never been subjectec to men- 


tal examination nor axforded psychiatric treatment uncer 


the auspices ory the Juvenile Court. 


Appellant was arrested about 3:00 P.M. on September 
5, 1961. The vasis for nis arrest was the use of finger- 
priats takea by the police whea he was 14 years olc anc a 
ward ox Juvenile Court. Instead of Leing taken to the Ju- 
venile Court or to the Receiving Home for Children or be- 
gore 2 probation officer as required vy Ye he w2s 
taken to police headquarters where he was kept until 16:00 
P.M. He was iaterrogate2l throughout this period by police 
officers acting in relays. In the light of the trial 
transcript, it is clear thet this period was also utilized 
to secure accition fingerpriats (Trial Transcript 198). 

Sometime after 10:60 P.M. appellant was brought to 
the Receiving Home for Chilcren anc there placed in soli- 
tary confinement. He passec 2 sleepless night. Early the 
next morning the Receiving Home released him for further 
police interrogation et police headquarters. He was again 
unremittingly interrogated by police officers acting in re- 
lays. 

Shortly after 2:00 P.M. on September 6, 1961, curing 
this period or police iaterrogatioa, counsel was retained 
by appellant's mother. Couusel promptly conferred with 
the Social Service Director of the Juvenile Court. Al- 
though appellant was at the time 9: the conference in the 
custody of the police undergoing iaterrogation, his counsel 


was oot informed that appellant could be found in any place 


a7 D. C. Coce Sec. 11-912 (Supp. VIII, 1960). 
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other thaa the Receiving Home for Chilcren. In point or 
fact, curing that confereuce, couusel was ha adea & tro- 
chure providing directions 2s tc how to reach the Receiv- 
lng Home. | 

Oaly curing what appeared to te an jatermissioa in 
police iuterrogatiou, appellant was seen aac briefly 
talkec with by aa official or the Juvenile Court. 

The Juvenile Court subsequeatly | 
motion made by appellant's counsel to direct the authori- 
ties or the Receiving Home for Chilcrea to reiuse to tura 
defendant over to the police for further iaterrog zation. £ 
formal ovjection to the treatment of the defendant was left 
unanswered. | 

Preliminary to waiver, ocificials of the Juveaile 
Court did not coafer with appellaat's mother for more thaa 
five minutes. Lppellant'’s father was aot contactec sy the 
Juvenile Court at aay time. The Kev. Martin Davis, the 
Principal of Mackin High School, the school atteades by 
appellant, also was not coutactec vy the authorities of the 
Juvenile Court either berore or citer appellant’ S arrest. 


2/ 
Nor wes auy member of his staff. — 


During the period of appellant's detention at the 


27 The affidavits annexed to the motion to cismiss the 
indictmeat, show that minimal contact had beea ma2in- 
tained by Juvenile Court officials with appellant’ s 
mother prior to appellant's arrest in the instant case 
and that the mother had never had aa opportunity to com- 
municate what she knew about appellant's bizarre behav- 
ior and incontinence. | 
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xeceiving Home without any maaner of arraignment for almost 
a tvull week, appellant was at the instance of his counsel 
examinec Ly psychiatrists. JUnlixe the police who encounter- 
ed ao bar in securing access to appellcat, one oi the psy- 
chiatrists was first refused acmission to the Receiving 
Home; access was later grantec to him but too late for him 
to see appellant that cay. 

Before the Juvenile Court, appellant offered to prove, 
through appropriate expert testimony, that he was and had 
been mentally ill for a considerable perioc of time; that 
his mental illness had been nezlectec by the authorities 


or the Juvenile Court; anc that, given adequate treatment 


in 2 hospital setting, he was a fit subject for rehabilita- 


tion uncer the aegis or the Juvenile Court. 


én uncoatrovertec affidavit of one or the psychia- 
trists submitted to the Juvenile Court in support of the 
motion, informec the Court: 

"It is my professional opinion that the 
respondent (defendant) is 2 victim orf severe 
psychopathology anc that 2 complete inavesti- 
gation or the psychological anc social factors 
ox his case is impossivle without placiag him 
in 2 hospital situation for psychiatric obser- 
vation." 

That psychiatrist gurther orferec to recommend 2 
treatment situation to the Juvenile Court which woulc per- 
mit the coatinuec handling of appellant by the Juvenile 


Court without endangering the public. The Juvenile Court, 


however, sought no iaformation from that psychiatrist. 


Appellant at that time moved the Juvenile Court (1) 


to "transfer .. . (appellant) immediately to the D. C. 
General Hospital Psychiatric Division for appropriate psy- 
chiatric observation," (2) to "disclose its Social Service 
File to .. . (appellant's) counsel," and (3) to{hold Ue 
hearing . . . immediately after the termination of the 
period of hospitalization, if waiver of jurisdiction of 
this case (was) . . . contemplated, as a condition prece- 
dent to any valid waiver." Appellant informed the Juven- 
ile Court that "adequate psychiatric facilities in the 
handling of . . . (appellant were) available to the Juvea-— 
ile Court in the D. C. General Hospital, which has an in- 
patient department specializing in the care of children and 
of adolescents." Appellant's counsel pointed out that ''the 
Social Service file should be made available" to him; that 
without it he was unable "to study the data upoa which a 
judicial decision as to waiver will be based"; and that if 
he was "denied access to the Social Service filo and, par- 
ticularly, to the psychological test results, which, iz 
disclosed, he . .. (intended) to submit to the scrutiny 
of appropriate experts available to him, ... Ceppeilant 
would) be denied effective assistance of couasel." 

The Juvenile Court never passed upon the motion. 
Appellant's counsel was never heard upon the novioa. Indeed, 
appellant's counsel was never afforded, during any part or 


the proceedings, any audience by the judge of the Juvenile 
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Court, either formal or informal, in chambers or ia court. 
Nor did the Juveaile Court request any additional informa- 
tion of the two psychiatrists and the psychologist who hac 
examinec appellant, or of appellant's counsel. While the 


record oy this case shows that upon last minute evaluation 


before waiver, the Juvenile Court noted its awareness of 


the fact that ceppellant was a probable victim of mental ill- 
ness, it also shows that the Juvenile Court had no kaowl- 
edge of what mental illuess it was that appellant was prob- 
ably suffering from and that it hac at no time investigated 
the question as to whether the appellant's mental illness 
was amenable to treatment and control under the aegis of 2 
Juvenile Court cisposition. 

Without any opinion or other statement of reasons, 
the Juvenile Court, on September 12, 1961, entered an order 
stating that, "after full investigation, I Go hereby waive 
jurisdiction over the following offenses, which would 
amount to felonies if committed by an acult, charged a- 
gainst MORRIS ALLEN KENT, JR., born October 20, 1944, of 
1823 S Street, N. W., in the District of Columbia... 
(enumerating the charges), and I do hereby order said child 
held for trial for such orfenses under the regular proce- 
dure of the U. S. District Court for the District of Col- 
umbia." 

The waiver of appellant, a 16-year olc child suffer- 


ing from lapses of bowel control according to all of the 


| 
experts who were ever to examine him, was eateredc pursuant 


to Policy Memorancum No, 7 of the Juveaile Court issued on 


November 30, 1959 and including among its criteria of waiver 


such considerations as: 


"] - The seriousness of the allegec ofrease 
to the community and whether the protection cf the 


community requires waiver. 


| 
"4 - The prosecutive merit of the complaint, 


i.e., whether there is evidence upon which a Granc 
Jury may be expected to return an incictment (to be 


determined by consultatica with the United States 
| 
Attorney). 


"€ - The sophistication and maturity! of the 


juvenile as determined by consiceration of his 


home environmental situation, emotional attituce 
and pattern of living. 

"8 - The prospects for acequate protection of 
the public and the likelihood of i eaaunatie re- 
habilitation of the juvenile (if he is founé to 
have committee the alleged offense) by the use of 


procedures, services and facilities currently 
| 


available to the Juvenile Court." 


17 Except for the facts covered by references to the 
transcript, the facts set forth above appear from the uncon- 
trovertea assertions of the motion tc dismiss the indictment 
anc its supporting affidavits. 
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Thereafter, appellant filed a habeas corpus petition 
in the District Court, asserting that, since the Juvenile 
Court had never properly divested itself of jurisdiction 
of his case, the District Court had not acquired jurisdic— 
tion thereover. Specifically the appellant asserted in his 
habeas corpus petition that the Juvenile Court had deprived 
appellant of due process of law and had not accorded him 
the "full investigation" which was the prerequisite to 
waiver under law. 

Simultaneously appellant, proceeding on the self- 
same grouucs also noted a direct appeal to the then Munici- 
pal Court ox Appeals. 

Both the dismissal of the habeas corpus petition anc 
the affirmance of the Juvenile Court order of waiver were 
appealed to this Court, the former several days before the 
return against appellant of an indictment charging him with 

8 counts of rape, robbery aad housebreaking. 


On January 22, 1960, this Court held in the compan- 


ion cases of Kent v. Reid and Kent v. District of Columbia, 


U. S. App. D. C. » F 2a (1963) that habeas 
corpus did not lie anc was "unnecessary to preserve appel- 
lant's rights (and) would interfere with ana unnecessarily 
delay the orderly processes of the District Court (Id., 

) and that the Juvenile Court order of waiver was not 
appealable (Id. ). 


Significantly this Court went on to declare that pro- 


ceecings to determine whether "full davagtaeasion® was mace 
by the Juvenile Court were available upon 2 motion to dis- 
miss the indictment in the District Court Vit sufficieat 
allegations . . . (were) made." (Ic., Die 

It went on to declare that appellant was also free 
to request the District Court to constitute itself a Juven- 


ile Court for his case. (Id., ). 


Should appellant's motions be denied by the District 


Court, this Court then went on to say, the District Court 
order would "be reviewable by this court in the event 
appellant is ultimately convicted." (Id., | is 

The appellant had alreacy filec with the District 
Court 2 motion to dismiss the incictment asserting that 
the order of the Juvenile Court was invelic and hence tas 
capable of conferring jurisdiction on the District Court 
under the regular procecure governing the trial of adults 
Specifically the motion claimed that the Saveniie Court 
order waiving jurisdiction was entered in violation of 
D. C. Code Title 11-914 (1951), of the cue process clause 
of the Fifth Amendment anc of the provision for the right 
of effective assistance of counsel contained within tne 
Sixth Amendment to the Constitution. 

The grounds set forth for the invelicity of the 
oraer were the same as those contained ia the habeas cor- 
pus petition and the direct appeal. 


The motion prayed that the "indictment be cismissed 
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and the case remandec to the Juvenile Court unless (the 


District) . . . Court wishes to assume jurisdiction as a 
Juvenile Court in this case." (Emphasis supplied). 
It was supported by the uncontroverted affidavits 
by appellant's parents, setting forth appellant's bizarre 
behavior iacluding lack of bowel control and asserting that 
such facts were never communicatec to the Juvenile Court 
because no inquiry conceraing thses matters was made by the 
Juvenile Court authorities. It was further supportec by 
the uncontroverted affidavits of appellant's school princi- 
pal aud guicauce counselor, concerning evidence of appel- 
laot's mental cisorders, never communicatec to the Juvenile 
Court, again because of lack of contact with that Court. 
It was further supported by the uacontroverted affidavit 
Salzman, 2 psychiatrist, who had examinec appellant, 
tppellaat's counsel in Juvenile Court, that 
he hac offcred to recommenc 4 treatment situation to the 
Juveniie Court but that his offer hac been spurned. It 
was further supportec by the uncontroverted affidavit of 
appellant's counsel in Juvenile Court as to his failure to 
be heare py the Juvenile Court - either formally or in- 
formally, as tc appellant's iilness and the prospects of 
appellant's rehabilitation uncer Juvenile Court auspices. 
A further motion was filed for the mental examina- 
tion of appellant at the D. C. General Hospital. 


The motion to dismiss the indictment for failure to 
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accord appellant due process 2nc a full investigation ia 
Juvenile Court was summarily denied and a proffer of testi- 
mony of former counsel, relatives an2 school authorities 
based upon the affidavits filed in support of that motion 
Spurned likewise. (Transcript of Proceedings Before Chief 
Judge McGuire Feb. 8, 1963, pp 16-21). | 

4n oral motion, founded upon the motion to| dtemies, 
requesting the District Court "to constitute itseli 2 
Juvenile Court" was summarily denied by the Chief Jucee 


of the District Court "with emphasis." (Transcript of 


Proceedings Before Chief Judge McGuire, Feb. 5, 1963, 


p. 16 and Feb. 8, 1963, p. 21). 

While refusing to accord appellant any oppor tunity 
to be heard on the cenial of his rights in Juvenile Court 
and refusing to permit the payment of appellant's expert 
witnesses anything beyond the aominal witness fee, the 
District Court, referring to some of the prospective ex- 
pert witnesses for the defense ceclared that it “had a 
suspicion . . . that this (presumably the entry iato this 
case of psychiatric experts outsice the ranks of the public 
hospitals) is . ..a stimulated activity, and I ata conn 
ceraed about the activities of the Nationaal Institute of 
Health and the Washington School of Psychiatry . . 
if that . . . (was) so, somebody . . . (was) going to get 


in serious trouble." (Proceedings Before Chief Judge 


McGuire, Feb. 18, 1963, p. 26). It thereupon directed 


appellant's counsel to "advise" the District Court "by the 
enc of the week” bout the activities of the suspect Wash- 
iugton School of Psychiatry (Id., pp. 28-29) which had 
gurnished appellant with some of his prospective expert 
witnesses. 

One such expert was rexerreda to at that time by the 
prosecuting counsel, without reproogf by the District Court, 
as "that Goshen trom West Virgiaia, that Dr. Gosheiu, I mean 

up with that Washingtoa School of Psychiatry 
7-28) (Emphasis suppliec). 

The motion for meutal examination at the D. Cc. Gea- 
eral Hospital, however, was grantec. Unwilling to accept 
the evaluation of the D. C. General Hospital staff the pro- 
secutioa hac insisted upon inclusion withia the court orcer 
cirecting such mental examination, the statement that the 
hospital was to afore prosecution psychiatrists, outsic 
of the hospital staff, access to the appellant. 

When the D. C. General Hospital reportec that it 
founc appellant to be a victim of schizophrenia and his 
crimes, ii any, the probable procucts of his illness and 
prououaced appellaat meutazlly incompetent to stand trial, 


the Government objected to the D. C. General report and 


the District Court, acting sua sponte committei appellant 


for further examination at St. Elizabeths. St. Elizabeths 
Hospital in tura certifiec appellant 2s competent to stand 


trial but expressed the firm opiaion that the appellant was 
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schizcphreaic anc his crimes, if any, the products of his 
-iseasc. | 

At this stage not one, but two government hdspitals 
hag proucunces appellaat schizophrenic aad his crimes, Lt 


any, @ proluct of his mental cisease. 


& motion for a jucicial dctermination of appellant's 


competency tc stanc trial resultcs ia 2 heariug in 2 Dis- 

trict Court. while the prosecution succeeced in securing 

last-miaute psychiatric examination 

District Jail by staff members of St. Elizeaveths 

the cefeuse dic not succeed in obtaining a court | 

a gurther examination by memLers of the staft of 

General Hospital. A cefeuse psychiatrist, Dr. Warrea Cc. 

Johnson, obtained through the Weshiugtcou School ox Psy- 

chiatry, attempted to see appellant in the District Jail 

to bring his findings up to cate after the appellaat's 

transfer to the District Jail from St. Elizaveths Hospital. 

He was squarely informec by the jail authorities that he 

wouls not be admitted to the Jail to examine his patieat. 

(Affidavit of Dr. Warren C. Johnson in District dsbreys 
Without expert witnesses of his own with rdcent con- 

tact with appellaut ou the subject of his competency to 

stanc trial, appellant's counsel requestec further hospital- 

ization of appelleaat in aid of 2 judicial determination of 

competency and supported his request with a medidal affi- 


davit by Dr. Johnson. His request was ceniec. 


At the competeacy hearing, one St. Elizabeths psychia- 
trist testified in conclusory terms that appellant was com- 
peteat to stand trial although he acmittec that appellant's 
recollectioa of eveats touching the perioc of the iacict- 
ment appearec defective (he suggeste but at no time claimec 
that appelleat misht te ma2liagering to some extent); ancther 
testifiec in similarly coaclusory terms thet appellant was 
competent but that he had ao problems with his recollection, 
while appellant's couasel himsels testified that he had 
aever succeedec in maintaining rationel communication with 

a 
his client. 

The District Court ceclarec that in its "pinion, 
primerily, the question of competency to stand trial is 
primarily 2 mecical question." Ldéressing itself to de- 
fense counsel, it then declared as follows: 

"T heve before me the testimony of Doctor 

Owens end Doctor Platkia . . . in whose pro- 

fessioaal standing, ability anc competency I 

have great faith anda great confidence. 

"Of course, I have ao question that what 

you tell me is true, but I think that with you 

this cefencant may well be malingering. 

It then ‘acjudgec the defendant competent to stand 


trial. (Transcript of Proceecings Before Juage Hart, March 


7, 1963). 


a7 The record contains the sworn statements of two counsel 
working for the cefense, in addition to the testimony 
of Mr. Sancground that rational communicatioa with 


appellant was impossivle. 


The case proceeded to trial to a jury on March 14, 
1963. Prior to the opening statement of the prosecutor, 
the trial Court sustained a motion to suppress the evidence 
seized from defendant and from his home, and his confession 
was not to be ofierred by the prosecution. (T 16). 

The prosecution ealied a number of witnesses 
attempt to establish the guild oz defendant on the 
ment. The first witness called by the Brosteution 
Juanita A. Echols (T 28) who testified that in the early 
morning hours oi June 5, 1961 she lived alone ina apartment 
508, Sth floor of 2155 California Street, N. W., Washington, 
D. C.; that there was a fire escape leading to the kitchen 
window of said apartment; that she was awakened a 2pprox- 
imately 1:00 in the morning by 2 figure who leaped on her 
couch and grabbed her; that she started screaming; told 
the person her billfold was on the ¢resser, and he dragged 
her over to where the billfold was and which contained 


$12.00; that he put the wallet in his pocket, dragged her 


pack to the couch and had sexual intercourse with! her. 


The prosecutor thea informec the court 4s follows (T 36): 


"May I inform the Court an@ couasel of something 
in regard to this witness here. At a subsequent 
point of time a man named, I think, Lanham, was 
pickec up anc put in the lineup and viewed by 
this defendant, by this complaining witness, and 
she w2s unable to identify Lanhan. At a subse- 
quent point of time a man whose name I think was 
Thurston, both of these were Negro males, was 
put in a liaeup aad she identifiec Thurston as 
the person who hac been in her apartment. (Thurston 
was aot in fact the person who was in there." 


-16- 


That she was not able to identify the person who was 
nartmedt (T 47-48) that she later identified a maa 
olice lineup es the intruder who was not the defen- 
he witness never testified she failed to give con- 
2>ged conduct of the iatrucer. 
rosecutor next callec as witnesses Dr. Helms, 
icer Allen, theu Officer Carlson, then Oificer 
thea FBI laboratory agent Cornelius G. McKnight, 
whom gave testimony teuding to show there was an 
intercourse had by the complaining witness with a 
male on dune 5, 1961. 

The prosecutor thea called as a witness Officer Jona 
Becker, Tcdentificatiou Bureau of Metropolitan Police Depart-— 
ment (T 76) who testified thet on June 5, 1961, after mid- 
night he cevelopec four latent fingerprints which were on 
“he window ledge of apartment 508; that one of the four 
ves identical with the rolled print of No. 9 finger of 
appeliant (taken from appellant after his arrest); that 
thore vere some latent fingerpriats of others on the same 
window ledge which the witness never attempted to identify 
(T 91-92). 


Tae prosecution then called Gloria Jean Palmer as a 


witness (T 96) who testifiec that in the early morning 


hours of June 12, 1961 she shared apartment No. 3035, 131i- 
30th Street, Northwest with one Constance Walsh who cid 


aot testify; that about 1:30 ia the morning she was awakened 
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by a hand over her mouth; that she screamed anc the indivi- 
gual went out the door; that she was not able to identity 
the alleged intruder; that after the police visited her 
apartment, they askec her to check to sec if anythiag W2.S 
missing (T 103); that she then ciscoverec her wallet with 
$47.00 in it was missing; that she thereafter sav smucge 
prints on the wall; that she cannot identify the appellant 
as the intrucer (T 107); the Court denied defeuse counse}]'s 
motion to strike the testimony of this witness (T 168). 

The prosecution then callec Orficer William R. Holcen 
as a witness, (T 108) anc he testified he saw several 
smucges on the wall of saic apartment when he inspected 
same. 

The prosecution then called Cificer James Jones, of 
the Identification Bureau as a witness (T 111) who testi- 
fied he examined smudge marks in the hallway of the pre- 
mises; that he developed a latent Yingerprinat which Was 
ou the closet coor located iu the hallway of the apartment; 


that he comparec this print with the rolled priat taken 


from appellant as heretofore cescribec, and they were simi- 


lar, 

The prosecution then called Mary L. Murphy as a wit- 
ness (T 131) and she testified that in the early morning 
hours of September 2, 19€1 she lived alone ia apartment 
307, 1717-20th Street, N. W.; that the living room window 


led out to the fire escape; that her wallet containing 
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$12.00 was about seven feet from her bed, near the kitchen; 
that she was awaxeaed by someone's hand oa her neck; that 
such person said "Ig you are aot quiet, i will Kill you; 
that "I lay quiet and he raped me; that ne then left through 
the kitchen door (T 159) and she then called the Metropoli- 
tan Police Department; that efter detectives arrived, she 
@ia not loox cround the 2 artment (T 142); that after the 


wy 


ozficers came from No. 3 Precinct, "I found my wallet was 


gone with the $12.06 (T 144); that the appellant was the 


person who raped her (T 148). 

The prosecution then called officer Robert M. Boyd, 
third precinct, 2s 4 wituess, and he testified he responded 
to the premises 2 approximately 4:45 A.M. oa September 2, 
1961, and he described the appearance of Miss Murphy (T 152- 
1€1). 

The prosecution then called police woman Ernestine 
Johnson es 2 wituess (T 162) and she identified Murphy's 
night gown. 

The prosecution thea called detective Wolfgang as a 
witaess (T 164) ana he testizied he visited Murphy's apart- 
ment after 5:00 A.M. September 2, 1961, aad identified 
photographs of the interior of the apartmeat ane certain 
articles taken by him from there, ane that he took some of 
the items with another ofiicer to the FBI laboratory; that 
he saw anc talked to Murphy oa this visit; that he and other 
ofyicers placec defendant under arrest about 3:06 P.M. Sept. 
5, 1961 (T 178) at home of cefendant 1823 S Street, N. W., 
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that Murphy first gave description of her asseilant as 
Negro between the ages of 25 ana 3G (T 186). | 

The prosecution then calle2 FBI 2gent Allison Lon 
Semmes as 2 witness (T 182) anc he testified regarding 
articles turuec over to him from the Murphy apartment. 

The prosecution then callec Officer Robert H. De Milt 
as 2 witness (T 189) and he testified he visited the Murpay 
premises at 8:00 A.M., took a from the fire escape to 
the identification bureau at police heecquerters (T 194) 
after a latent fingerprint appearec ca the top step of the 
table. | 

The prosecution then callec police sergeant Hayden 
of the Detective Identification section as @ witness (T 196) 
anc he testified he rolled the prints of defendant on Sept. 
5, 1961 after cefencant was arrestec in this case; that he 
lifted a latent fingerprint from the table takea from the 
Murphy apartmeat anc it comparec with the rolled priat he 
took of defendant (T 206); that he coulc uot staite how loag 


the latent fingerprint hac been on the table. 


The prosecutor then volunteered to the Court that 


Echols identified another person, not the cefencant, from 
a photograph as the intruder, but could not identify that 
person when seen in a lineup (T 213). The prosecution then 
restecd its case (T 215). 

Counsel for defendant thea movec for juégsients of acc 
quittal on all counts of the judictment (T 215) and said 
motions were overrulec. | 
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The cefendant then called as 2 witness Mrs. Courtney 
T. Kent, the cefencant's mother anc she testigiecd that when 
the cefenceat was 2 years olc he witaessed his father 
attemptiny to choke her to ceath (T 218); that immeciately 
thercefter he became very nervous aac woule run aad hice 
from his father; that his behavior chaagec and "he would 


trance" (T 220); that at times his teacher "coulca't 


get him to hear her. He repeatec his graces" (T 220); that 


"he couldn't control his bowels up until they picked him 
up at the age of sixteen"; that when he was sixteen" some- 
one gave him @ lovely puppy and he carried it off aad 
Killec it. But he grievec so efter it"; that he would 
cover the windows in his room "because he said voices 
woulc tell him to de things and he coulda't help himself. 
They would tell him to ¢o down ana look at the television 
anc after he went down there, he said they told him to go 
out in the street anc he couldn't help himseli" (T 221); 
thet her son would talk whe ad other persons were 2round, 
"ona I would ask him what he was saying; aad he saic, Don't 
bother me; and so many cifrerent times I tried to talk to 
him and he Gicn't hear me. He couldn't hear the doorbell 
ring at times. At times, he was in a deep study" (T 221); 
that when the defendant was in the Receiving Home at the 
age of 14 chargeé with committing an offense, he told her 
the cidn't understand it and he hopec Goc would take care 


of him because it was going to happen again soon and he 


just cida't uaderstanc it" aud "Please, Mama, get 2 | psychia- 
trist for me because I doa't uncerstand." (T 222-223) ; that 
he would have nightmares anc "he would rise up ia bed reach- 
ing Zor something all the time whea I woulc awaken him. He 
woula act as if he was reaching from something. Ane he 

s2ic something was always after him anc talking to hin" 

(T 225); that she questioned him about these velces! “Bae 

he saic, Mama, they talk to me when I am walking alone the 
street, and they tell me to rua ia a lacy's house or on &@ 
porch and then the police want to pick me up when they 

catch me running" (T 225); that he was cisturbed all the 
time; that "he would sit ecown anc dicn't say anything to 


anyone and he just seemec to be deaf, and then he would 


have these fits and he broke up things in the house at 


times and then he was sorry afterwards" (T 227). 


The cefendant then callec Thomas C. Cope as & witness 
(T 241) who testifiec he was high school teache land 
uacle of defendant; that he observed vehavior of teenage 
boys in his school anc also the behavior of Sefencant, aad 
found defencant "to be aa indivicual of abnormal behavior 


(T 243); that: 

{ have had him to do little chore jobs like 
raking leaves at my couatry place and I have 
foung him steucing with his hanc on the rake 
and laughing and talxing to himself, anc I 
have called him and approached him until I 
would get within about two or three feet of 
him where I woulc tap him on the shoulcer | 
before I could get his attention. Anec thea | 
when I cic get his attention, he would say, | 
"Oh, Uncle Tommy; Oh, Uncle Tommy, I am 
doing it." 
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"Then on one other occasion, I had him to scrus 
the porch. I got the hot water, gave him the 
soap powder and startec him to scrub the porch. 
LEbdout ten minutes later, I came 2round the house 
to see what he was coing aac he was just stanc- 
ing up lookiag anc I saic, "What are you evoing?” 
Bna he saic, "Oh, I an through scrubbiag the 
porch." Well, he hadn't even started, prac 
tically, to serub the porch. 


On the thirc occasion, I hac him raking up some 
apples in the reer portion of my orchard anc he 
razec about a half a dozen apples anc I walkec 
arcung to the sice of the house to observe hin 
anc I saw him motioaing to something and talking 
anc mumbling as if he was striking at something. 
4nd then I walked closer to him and he said, "Get 
away from here. Get away from here, you always 
bother me. Get away." 


The cerendaat thea calleca Dr. Katherine Beardsley 
2 witness who testified she was a clinical psychologist <t 
St. Elizabeths Hospital (T 251); that she examine jefendaat 
four times in March, 1962; that she "adcministerec the 


Wechsler Scale, the Bencer Gestalt, the Behn Rorschach, the 


Thematic Lpperception Test; the house-tree-person,; and the 


Szondi" (T 254); that & history was available to her at the 
time the tests were made; that her "opinion, on the basis 
of my tests, the test results were consistent with a ciag- 
aosis of chronic undifferentiated schizophrenia" (T 255); 
that this is 2 psychosis and 2 mental cisease; that defen- 
cant hac this condition in June, 1961 and September, 1961 

that but for his mental disease at the times the 

alleged in the incictment would not have occurred 
(T 257); that she made the test results available to the 


psychiatrists at St. Elizabeths Hospital (T 259); that it 
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is part of the diagnostic process for psychiatrists; that 
the manual of mental disoruers publishec uy the American 


Psychiatric Association classifies defencant's menital Ci- 


sease as a psychosis (T 260). 


The defendant then called Dr. Mauris M. Platkin as a 
witness (T 295) who testified he is a psychiatrist at St. 


Elizabeths Hospital and that a history of cefencant was 


taken in the hospital under the Doctor's supervision anc 


1 


was available to Platkin (T 29€); that he examined! defen- 


| 
Gant on a number of occasions between January §, 1962 anc 
April 9, 19€2 (T 296); that in June, 1961 anc September, 

| 
1961 the defendant was suffering from "a schizophrenic 


reaction, chronic undifferentiatec type; that this! is 2 
| 
| 
psychosis and a mental cisease" (T 300); that this ciag- 
nosis was arrived at by the Doctor as follows: 


"In view of the history as presented, the col- 
lateral information for which we wrote from 
many sources, the interviews with various 
people, that is, memvers of his family, inter- 
views with the patient, psychological exam- 
ination, my own observations, reports from the 
ward as to his behavior, in view of all these 
and discussion with colleagues who had seen 
him and examined him, in view of all of these 
examinations anc observations, it was my opin- 
ion that he was suffering from 2 schizophrenic 
reaction, chronic uncifferentiateda type.” 


| 
The witness further testifiec that the foregoing is 
a mental disease and = psychosis; that defencant was suffrer- 


| 
ing from this mental cisease in June anc September, 19€1 


(T 301). This witness then explained the éynamics of said 


@iseazase to the Court anc jury cuc how the cefencant was so 


affected (T 301-305); that ia the Doctor's opinioa the acts 


allegee against cefendant were the product of the cefencant's 


mental Cisease (T 304); that the defeacant is now suiiering 
al 


from this meut disease (T 307); that but for his meatal 
disease the defendant would not have committec any of the 
& (7 342); that the Diagaostic aud Statistical 

Manual cf Mental Discrdcers of the American Psychiatric 
Association is the manual "by which all hospitals and most 
private physicians use in establishing diagnosis", and ce- 
fencant's type of mental illness is listed therein (T 344). 

The defendant then callec Dr. William Novak as a wit- 
ness who testifiec that he was "clinical director of the 
department of psychiatry at the District General Hospital" 
(T 346); that he examined defendant in October, 1961 ia 
accorcance with his cfficial cuties; he testified as to 
defendant's history; that he examined defendant approxi- 
mately eight times (T 345); that based on defendant's 
"Ststory anc my work with him as well as the observations 
of my colleagues and the conferences among us, we felt that 
he seemed to be having periodic psychotic episodes at that 
time" (T 350); that in June anc September, 1961 the Jefen- 
dant was suffering from "Schizophrenic reaction of the ua- 
differentiatec type", and this is a mental disease (T 350); 
that the acts allegedly committec by defendant were pro- 


cuects of his mental disease (T 352). 
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The cefencant then called Dr. Joha L. Badacott as 2 
witness who testigied he w the éssistant Chief Psychologist 
in the Mental Hygiene Cliaic ia the Veterans Lemiaistratioa 
(@ 376); that prior to such employmeat he had many years of 
experieuce as clinical psychologist in institutions aamed 
oy him, and had been a practicing psychologist Zor tweaty- 
five years (T 377); that he examinec defendant end gave 
him tests on Your cifierent occasions, November 5, November 
19 and December 3, 1961 at the Bb. C. General Hospital, aac 
on March 2, 1962 at St. Elizabeths Hospital (T 378) ; that 
such tests were Wechsler-Bellevue sAcult Intelligence Scale, 


| 
the Graham-xXendall Test for Organic Brain Damage, the 


Rorschaca Test, anc the Suioncs Picture Story Test (T 278); 
that the tests iucicated the defenzaat was sufteriag fron 
schizcphvenia, undifferentiated type (T 279); that this is 
& mental disease; that the acts charged, if committec oy 
defendant, were directly the result of the schizophreaic 
condition, and but for this schizophrenia the cefeacaat 
woulc aot have committed the acts (T 360). There followed 
33 pages of cross-examination regarcing the tests aad the 


manner ox giving them. 


The defendant then callec Dr. John V. Kavanagh as 2 


witness who testiriec that he was employec by the Department 
of Health, Ecucation and Yelfare anc that he had specialized 
training as @ Psychiatric Social #orker; that he wes former- 


ly employed in such capacity with the United States frmy 
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and the Veteraas Acmiaistration ( 
cefeadaat three times ia 2 spring of 1561 
reque of i i the principal of Macsin 
Bish Scnvol seca 


that the boy was aot proJucing 

tat ne shoulc have. Teachers in class- 
Veeeneee alarmec vecause he was uot 

vict attention to the class as he 
aes Lavi thing isappropriately 2 times 

waSu't Showing vitality that a voy 

healthy as he seemet to be, shoulc 

nave Shown." 


The witaess further testified that basei upon his 


experieuce in the fielc of psycnictric social work, he 


a 


there was something wroag with Sefeucaat, anc that the 
feacant neele. psychiatric help (7 439). 
then celle. Dr. Malcolm Meltzer <s 

witness who te omployec 2 clinical psy- 
chologist by the Veterans Acmin stration ana by Duke UJaiv- 
ersity (T 443); that he wes formerly ‘ arch scicntist 
at Georgetown University Mesicai Ce.iter anc clinical psy- 
cudlogist at B.C. 
the Cevencant bu Octeber 25, October 2€, anc December & 
1951 at D. C. General Hospitel as part of his official staiz 
cuties there (T 2:5); that Lasec ca such tests, his opinioa 
was that in Juae aac September, 19€1 the GeYenuant was 

“yom & schizophrenic reaction, “anda that curing 
the pericc such as the oue Gescrived there woul’: be times 


of psychosis, uarezlistic thinking, poor judgment, ioose 


associations, poor impulses control and unrealistic picture 
of the world" (T 446); that it was highly likely the defea- 
dant was suffering from a meatal disease; that if the ae- 
fendant committed the acts charged, it is highly likely 
they were caused by his mental disease (T 447); that but 
for such mental disease, the defeadant would not have com- 
mitted such alleged acts; that he gave the detendeht the 
Wechsler Test, the Rorschach test, the Human figure drawing 


test, the Thematic Apperception Test, the Portens maze test, 


aad the Kohn test; and thea there followed 20 pages of cross- 


examination of the manner of giving the tests. 

The defeudant then called Dr. Dorothy S. Dobbs , staff 
psychiatrist, St. Elizabeths Hospital, as @ witness who 
testified she was assigaed to the maximum security divisiou 
in that hospital (T 472); that in the course of her orii- 
cial duties, she examined the defencaat on 3 or 4 occasions 
other than the staff conferences between January 8, 1962 
and April 9, 1962 (T 473); that she had available psy- 
chiatric social history of defendaut, part of which she 
took (T 4723); that basec upon the history aad examinations, 
she was of the opinion the cefendaat in June and dapesaber, 
1961 "was suffering from schizophrenia reaction, chronic 
undiffereatiatec, which, of course, is a meutal disease" 

(T 474); that this is a psychosis. The then testified to 
the psychodynamics of Kent's mental disease (T 474-476) ; 


that if the acts chargec were committed by defendant, they 
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were products of his mental disease (T 476); that on the 
basis of the history and fincings, the cefeadaat's mental 
illness iu June anc September 1961 was severe (T 477). 
There followed many pages of cross-examination by the 
prosecutor, which lixe his cross-examinationus of other 
cefenuse witnesses, did not chauge the cffect of the testi- 
mony. However, it must here be aotec that there was abso- 
lutely ao basis in the recorc for the prosecutor's hypo- 
thetical questions to this witness (T 491) basec on the 
alleged assumption that the iatruuer hac alreacy taken 
Palmer's money "before he touched her" (T $91, 197), and 
also the hypothetical question asked of this witness (T 900- 
301) based cn the assumption that the intruder took the 
wallet in the Murphy home prior to having sexual relations 
with her. 

The defendant thea called Dr. Warren C. Johnson as a 
witness who testificc he was a psychiatrist in private prac- 
tice, 2 diplomate of the Board of Psychiatrists anc a mem- 
ber of many named psychiatric organizations (T 3916); that 
he examined the defendant three times in 1961 in the jail 
and D. C. General Hospital; that he took a history from 
defendant and also had other clinical histories available 
to him (T 518); he explained the cyaamics of his examination 
of cefeadent (T 519-521); that his opinion of defencant's 


mental condition in June anc September 1961 was "that this 


person at that time was suffering from schizophrenia 
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ane that he has hac a schizophrenic picture for some time 
ana still continues to demonstrate examples of a mente 
Gisorcer which we call schizophrenia; that when he examined 
defendant again in St. Elizabeths Hospital on February 2, 
1962 he was "more and more in the paranoid type of schizo- 
phranic" aad had been placed ia “a cisturbec ward" (T 523); 
he then explained the dynamics of the new symptoms of ce- 
feacant (T 524-526); that if the defendant committed the 
crimes charged, they were the procucts of his meatal 
disease (T 528); on cross-examin2tioa this witness gave 
the cynuamics of the defendant's mental disease (T 549-554). 
The defendant then called Dr. Bernard Levy asia 
witness who testified he was director of psychological ser- 
vices for the D. C. General Hospital (T 560) auc during 
the past five years had given patieats "between a thousand 
and two thousand psychological tests; that 9a September 9, 
1961 he gave cefendant the Rorschach test at the Receiving 
Home; that on the basis of this test the cefendant lin June 


and September, 1961 was suffering from "2 psychotic condi- 


tion, schizophrenia, to be more exact, type, unceterminec 


(T 563); that if the defendant committec the crimes 
charged, they were the product of his mental illaess, anc 
the alleged crimes were directly related and proximately 
caused by the mental illaess (T 563); the witness then 
gave the dynamics of the defendant's test (T 563-564) ; and 


on cross-examination (T 568-597). 
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The Court then read to the jury the following stipu- 


lation agreed to by the Government and defendant (T €00-€02): 


"THE COURT: Ladies and gentlemen of the jury the 
attorneys for the Government aud for the defencant 
have agreec upon a stipulation about certain evi- 
dence which I am going to bring to your attention 
at this time. 


This stipulation constitutes evidence in the 
case and evidence for your consideration, just as 
if the witnesses named in the stipulation, took 
the witness stand anc were examined and cross- 
examinec. 


The stipulation is as follows: If Doctor 
William Hamman and Doctor James A. Ryan, were 
called as witnesses in this case they would be 
recognizec by the Court 2s experts in the field 
of psychiatry, 2s both individuals are medical 
aoctors, specializing in the field of psychiatry. 


It is stipulatec that Doctor Hammaa would 
testify that he is the staff psychiatrist at 
Saint Elizabeths Hospital, and that Doctor James 
A. Ryan is 2 stafi psychiatrist at the District 
of Columbia General Hospital. It is stipulated 
between the Jefeudant and the Goverument that 
both witnesses would testify that they had givea 
psychiatric examinaticas to the defeacant in the 
fall of 1961, anc had available to them at the 
time or these examinations, pertinent history 
concerning the cefencant. 


Both witnesses woulc testify that on the 
basis of their iudivicual psychiatric examina- 
tions, they were of the expert opinion, to 2 
reasonable mecical certainty, that the cefen- 
dant, Morris Allen Kent, Jr. was suffering from 
a mental cisease, that is, schizophrenia of an 
uncifferentiatec type; a mental disease anc con- 
siderea in the classification of a psychosis. 


Both would testify as to their expert 
opinion to 2 reasonavle medical certainty, that 
all of the crimes of rape, robbery, and house- 
breaking, if committed by the defendant, at the 
times and@ places as set forth in the indictment, 
were the direct product of the mental cisesse, 
that is, schizophrenia, undifferentiated type, 
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and in their opinion, Lut for the presence in 
the defendant of this mental cisezse at the 
times and places set gorth in the indictment, 
the cefencaat woulc net have committed the acts. 


Both woulc testify ia their expert opia- 
ion to a reasonable medical certainty that 
the cefencaat's volitional controls were sub- 
stantially reduced curing the times anc places 
as set forth in the incictment, directly be- 
cause of this mental 2isease." 

| 

The defencant then callec Cornelia Dawson as 2 witness 


(T €02) who testifiec she is an aunt of defencaat and has 
| 


‘known defendant all his life; that defencant was always 
extremely nervous and the least little thing would upset 
him and make him cry; "quite cistant"; that nwheu we would 
g0 around to visit him he woulc ofgtea go to his bedroom or 


go out in the street, or go to the basement. Aud fhe hac 


< 


very little to say .. . He just seemec to not waat to te 


bothered" (T 604); that defeucant was a very poor sleeper 


and no control of his bowels, anc would put "the excretion 
| 


. . . @ll over his body, his neck, anc his face" (T €05); 
that cefencant was extremely afraic of his father | 


The defendant thea called Mrs. Thomas Cope ais a2 wit- 
ness who testified she was cefendant's aunt (T €08) ene 
she had known him all his life; that she lived in ‘same 
house with cefendant for 10 years anc saw him often (T £68); 
that "I noticed Morris' span of attention was very, very 
short. And also I noticed if the coor bell rang Morris 


wouldn't answer it and as 2 matter of fact, he would say 


he never heard it. And if the phone woulc riag that 
| 
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that Sica't bother him, he didn't hear it. 4ad when 


chilcren woulc come around for instance my graacchnildrea 


anc other chilcren, Morris would withcraw himself from 


everyone and woulc go in a room perhaps aud darkea the 

room end sit alone anc lock ia space" anc in his sleep 

"he used to grit his teeth an awful lot at night. dHe 
telkzed all during his rest, 2ac many times he woulc fall 
out of the ved" (T €08-€0S) that defendant hac no control 
over his bowels whatsoever (T €09); that defendant feared 
his fether anc would run anc hide from hin; that when de- 
fencant was ebout thirteen, she talked to the Juveaile 
Court authorities about his concuct and to them "I men- 
tionec Morris' actions and I felt that Morris needed help, 
and it seeme2z to have been growing worse, anc I askec them 
while they hac him there if they would give him psychiatric 
cere, because I was most concerned about him, because he 
was getting worse" (T €12); that she saw a further change 
in cefendgant's personality when he was between 13 ana le, 
enc "Well when he was vetween those times, of course, his 
chores, we would give him more, anc he would start on some- 
thing aac then he would Le eugagec ia a long conversation 
with someone. You would think the room was full of people. 
fac many times I woule call him anc he wouldn't answer. 

And I would go to him and tap him on his shoulder, and 
woule say, Morris, and it didn't cawn on him that he 


hadn't fiaishec the job. He woulc only do part of it, 
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| 


like 2 child five years ol¢. And he would thiak the job 


was well done. And he was always so williag to co his 


- 


very best, and he was always wanting to co aomethinie 
(T €13). 

The Court then admitted in evidence a document en- 
titled "Social Study" which is a Juvenile Court record 
dated 3-17, 1959, anc which purports to be a social study 
of cefencaat at that time (T 622-227), anc 2 portion of a 
Juvenile Court probation report cated September 8, 19€1 
(T €27); the second report states in part: "The marked 
duality ia his pattera of adjustment suggests the rapid 
deterioration of his personality structure anc the possi- 
bility of mental illness" (T C28). 

The defendant then callec Dr. Charles E. Goshen, 2s 
a witness who testified he was Associate Professor in the 
Department of Psychiatry, West Virginie University ‘School 
of Medicine (T €33); that he was certified as a diplomate 
by the American Board of Psychiatry anc Neurology ia 1948; 
that he examinee defendéant on September 1€, and September 
29, 1961 and in December, 19€1 (T €3%); that he concluded 
defendant was suffering from schizophrenia, chronic un- 
a@ifferentiated type (T 635); the witaess then gave the 
dynamics of the defendant's meatal illness (T €35-G42) ; 
that the crimes charged, if committed by defeadaat, were 
products of his mental disease in June and September 19¢€1 


(T €42); the witness maintained his position ou cross- 


vemination (FT C50-C5&) even thougn the prosecutor's hypo- 
uestion was not basec oa the evidence (T £5). 
he defendant then restec his case. 


The prosecution then called Dr. Davic J. Owens as a 


witness in rebuttal who testified (T C€S) that he was clini- 


oy the maximum security unit at St. Elizabeths 


Hospital; .t he was present at the mecical staff confer- 


in this case on April 4, 19€2 (T ©71); that after he 
defendant and at the diagnostic staff conference 
he was of the opinion that defendant was suffering from a 
mental cisease June 5, June 12, end September 2, 1961, 
"schizoparenic reezction, chronic uncifferentiated type" 
(T €72); ia his attempts to rebut "productivity", the pro- 
secutor askec this witness a hypothetical question on the 
Echols counts that was not bLaseca upon acmittec facts or 
upon facts cisclosec in the recore (T C59); that the wit- 
ness answered this improper hypothetical question by stating 
"assuming the information that you geve me, I would say 
ttat schizophreaia was not - - cic not cause the robbery 
itseli" (T £74); Q. "and how about the housebreaking?" 
- - I woulc have ao cpinion about the 
housebreaking.” 9. Did, in your opinion, the chronic scnizo- 
you Ciagnosed cause this defeudant to rape 
this women? &. I wouleé have no opinioa on that" (T €74); 
in his attempt to rebut "productivity" on the Palmer 


robbery count, the prosecutor then asked this witness a 
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hypothetical question that was not bases upon aauveted 

or upon facts 
facts/cisclosed in the recora (T €74-€75) (especially when 
he askec the Dr. to assume "that he thereafter came in the 
apartment anc he first took a wallet, = woman's purse, con- 
taining a certaia amouut of Gloria Palmer's moacy; 2n% that 
after he had takea that wallet, Miss Palmer was awakened 
with hands over her mouth . . ."); the Doctor then muaceres 
this improper question whether the allegec robbery was 
caused by this Cisease by stating "Probably act" (rT €75); 
in his attempt to rebut "procuctivity" on the Murphy robvery 
count, the prosecutor thea askec this witaess 2 hypothetical 
question that was not basec upon acmittec facts or upoa 
facts disclosed in the record (T €75) (especially whea he 
askec the Doctor to assume that "he went in there aad took 
this lacy's money first"); the Doctor thea answereé this 
improper question as to whether the Murphy rovbery was 
caused by defendant's disease Ly stating "The robbery was 
probably not, assuming the information that you gave me." 


(T 676) This witness thea gave the Cynamics of cefencant's 


mental disease (T €77-€78), curing which the following 


occurred: 


2 Now doctor, will you explain to His 
Honor anc these ladies anc geatlemen of the 
jury, your reasons as a psychiatrist for the’ 
opinions you have heretofore given, namely, 
that you saw lack of causation tetween your 
diagnosis of the cisease and the robberies 
and your lack of ability to form an opinion 
as to whether or not there was a causatioa 


to the three housebreakings anid the 


&. Well, in my opinioa this patient is 
suffering from schizophrenia. He has a mental 
illness. Now 2s to the symptoms that were pre- 
sent, there were 2 number of symptoms of the 
schizophreaia that were present. 

Do you want me to elaborate on these or 
just ca the causality? The cifficulty that I 
hac there? 


3. Nc, sir. I want you to inform His 
Honor ea. the jury as fully as you can on the 
symptomatology and on the lack cz causation 
aod your lack of ability to form an opinion 
on the causatiou cn the rapes and the house- 
breakings? 


4. The symptoms that were present which is 
one of the cardinal symptoms of schizophrenia, 
was the thought disturbance and the affect of 
the emotional cisturvance, and the splitting 
yetwoen the two. This is where the term schizo- 
phrenia comes from. 

There is 2 symptom that his thinkiag was 
uot consistent or it cid aot follow the emotions 
of the incivicual. This is probably the most 
siguificaat symptom of schizophrenia. The 
inability to probably arrive at aa opiaion as 
to productivity in this particular case is 
mainly based on the fact that in his symptoms 
there was considerable sexual preoccupation, 
thet is <ifficulty with sexual thoughts, 
sexual ideas, anc he hac extreme dirficulty 
understancing some of his sexual feelings. 

Now if primary motivation for committing 
@ crime woulc happen to be the sexual cesires, 
which were involved with his illness, thea 
this would ve productivity. If the primary 
motivatioa were robbery or to get something 
to eat, then this woulc aot be connectec with 
the sexual preoccupatioa which was in tura @ 
symptom of his illness. 

This is the reason that I have cifficulty 
in arriving at a firm opinion as to the pro- 
Guctivity. 


Q. Now doctor in the assumec three situa- 


tions that I have given you in regard to the 
Echols woman, who was practically nude, aad in 
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the Gloria Jean Palmer woman, and in the Mary: 
Murphy woman, Murphy being raped under the 
assumed statement of facts, does the assumed 
statement of facts, the fact that the robbery 
took piace first in point of time, before the: 
sexuzl acts of the two, have any significaace: 
to you as a psychiatrist? 


A Well essuming that this was the primary 
motivation, that he went there for to rob, that 
is to rob someone, this is his first interest! when 
he got there, thea this would be quite significant, 
meaning that he entered the building for this 
purpose. ; 

On the other hand, if assuming that he dic 
not go for this and he shoulc have gone primarily 
for the sexual reasons then this would be cif- 
ferent. 


Q If doctor, under the essumec statement 
of facts that I have given you in regard to the 
Echols lady, who was practically nude, anc who 
was raped, and the Murphy lacy, who was raped, 
and the Palmer woman, who was touchec oa the 
mouth, if the primary motivation in this defen- 
dant's mind for going into those three apart- 
ments, had been sexual, ia other words, to 
attack women? Ia your opinion as a psychiatrist, 
would he have attack the women first and then 
taken the money, as he didn't do or would he have 
taken the money and then attack the women as ‘he 
die do under the assumec statement of facts? | 


MR. SANDGROUND: Your Honor, I object to that 
question. It goes into the assumption as the pri- 
mary motivation of which there is no evidence, and 
which the witness has said he could only speculate 
about. This is a hypothetical question with an 
assumption which is not tied iu with the evidence 
as the primary motivation. I think it is improper. 


TIF COURT: The Court will overrule the objec- 
tion. Answer the question, doctor. 


& I would say his primary motivation was 
robbery. 

Q Will you explain why on the basis of your 
last answer to my rather lengthy question that 
preceeded it? 


A Because this is the first thing that he dic. 
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It is very simply and I can answer this is 

what he did first. This is assuming that this 

is correct, his motivation was accomplished by 

his first act when he entered. 
On cross-examination, the Doctor testified that at the St. 
Elizabeths staff conference, there was unanimity of opinion 


that the defendant was suffering from a mental cisease at 


the time of the ‘commission of the crimes, that is "schizo- 


phrenic reaction, chronic undifferentiated type (T 681); 


that this Cisease is considered a psychosis (T 682); that 
on the basis of his examinations of defendant, he had no 
opinion as the causal connection between the crimes end the 
2efendant's meatal disease (T 682-683); that the reasons 
for his possible change of opinion as to the causal con- 
nection between’ the robberies anc the mental disease was 
answered by the Doctor as follows: 


A I don't think it is so much a change of 
opinion. I think my opinion is still that I 
don’t have a firm opinion one way or the other. 
However, essuming the information that Mr. 
Lowther gave me concerning the alleged criminal 
offenses, assuming that it was correct, then 
he the patient, I have some additional infor- 
mation which I was not familiar with at the 
time of the medical staff conference. I did 
not have this information from the patient. 

I did not have it from other sources. 

And I am only assuming that this is correct. 
If this is correct then his motivation for going 
to the apartments was - - it coulc have been 
robbery or it could have been for sexual pur- 
poses or it is possible that it could have been 
for both. (T 683) 


Q When you stated that in your opinion 
the prime motivation of the defendant on enter- 
ing the apartment was for robbery, isn't this 
merely a speculation on your part as to the 
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questioa as to what was the prime motivation 
auc as to what was a secondary motivation? | 


4&. Well, my opiaion is vased on the 
assumed facts - - aow ig the assumptions 
that I was given, if these were not correct, 
thea certainly my opinion woule vce changec. ; 
(T 6&5) 


that the witness does not know what was the prime motiva- 


tion of cefeudant in ellegedly entering any of the apart- 


ments (T €85-686). 

On regcirect cxamiuation, cover the sbgectione? de- 
fendant, the prosecutor again askec the improper hypo- 
thetical questions of this wituess that were not tased 
upon admitted facts or facts cisclosed io the record 
("robbery first") (T 687-688); the Doctor then ailwere® 
these improper questions as to whether the alleged roLberies 
were caused by the defendant's mental cisease by statiag: 

"I would say that rrom the information that you have just 
given, if this is correct, then I cannct see a cGiseotion 
between a robbery and his illness" (T 6&8) : 

The prosecution then called Dr. John R. Kavalnash as 
a witness in rebuttal (T 689) who testified that ne examinec 
the defendant four times at the request of the United States 
Attorney's office (T 690); that he decided defencaat cid 
not have a mental cisease on the cates of the ot fcases 
alleged in the incictment (T 690); that his opinioa "was 
based on all of these examinations aud depenced, of course, 
in large measure on what he said to me" (T 691); hie thea 
testified as to the basis for his psychiatric opinioa, most 
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of which repeat the defendant's conversations with the 


witness had curing such examinations (T €91-692); this 


wituess did state the defencaat was suffering from a 
"orm ox sexual perversion and transvestism"(T 700); that 
cefencant hac 2 aervous manifestation, "sometimes referred 
to as an irritable colon or spastic colon" (T 701); the 
Doctor then conclucec his testimony on direct examination 
by stating: 
Now these represent a summary of our find- 

ings. I have tried to preseat them to you ina 

way which offers to you those things which might 

be consizerec to be of a psychotic nature and 

iucicate unsouncness of mind, such as the voices. 

But on the whole, I think that the history that 

I present here is one iuclucing the voices, 

which I think are quite understandable in an 

injivicu2l who has these tendencies. And by 

tencencies I mean the schizoid tendencies that 

he has. That they Jo aot represent a picture 

which I coule consiser that of au individual 

who has an unsouncness of mind or, in my own 

terms who is psychotic. (T 702) 

On cross-examination, this witness testified "I hope 
I haven't given that impression" that defendant is a nor- 
m2l incivicual (T 764); that defendant has a "schizoid 
persoaality" (T 705); that in his opinion a personality 
“isorder in which the schizoid personality would be included 
Goes aot represent a disease in either the terminology used 
by the Court or the terminology used by psychiatrists (T 70€); 
thet the defendant's withral during the examinations of him 
vy the witness "was one of the manifestations of the symp- 


toms of schizophrenia" (T 705) that some things done by 


cefencaut constitute a form of sexual perversion, and 
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according to the classification given Ly the witness "it 
woulc come in the classification of sociopathic personality 


disturbances in which sexual perversion is 2 sub-variety. 


So it is my opinion it would be evidence of a personality 
| 


disorder rether than a disease" (T 710) (Emphasis suppliec) ; 
that he is familiar with the Diagaostic anc Statistical 
Manual of Mental Disorders of the smericaa Psychiatric 
Association and personality ciscrder was a valic eiaenis 


| 
f mental diseases and disorders when listec in 


saic Manual (T 710); that other conauct exhibited Ly <ce- 


| 
fencant is also evidence cf a personality disorder) (T 711); 


that he woulc defiae the meatal condition that he fouadc ia 


defendant as peing that of a schizoid personality (fmphasis 
supplied (T 716); the Doctor further testified "It! is my 


feeling that in my examination, I dic not finc aay thiag 
more than a schizoic personality anc granted pettans a 
schizoid personality may go ahead and become gchazopheeate: 
I found no evidence of schizophrenia" (T 718); thalt he 
would classify the schizoic personality as a peracuarity 
Gisorder (T 719); that it is so classified ia the Statis- 
tical Manual (T 720); that he hac the aid or psychological 
tests given by Dr. Bernard Levy when he reached his ciag- 

| 
nosis of defeadaut; that these tests incicated that the 
defendant was suffering from schizophrenia, undifferentiated 


type (T 725). 


The prosecutor then tole the Court that "a man namec 
Diamedes Puilos (not callec as 2 witness) who livec in 
apartment 507 ia the Echols building and who, when inter- 
viewed, said that he was awake until the police arrived ana 
he heard no screams (T 727). 

Both sides then rested their cases. 

The cefendant then again moved for 2 judcgmeat of 
acquittal anc the motion was denied by the Court (T 730). 

The prosecutor then argued his case to the jury and 
stated that the alleged rotberies were committed before 
the alleged assaults. (T 740-741). This is not basec upon 
the facts cisclosed in the recorc. His inflammatory casti- 


gation of the defeuse witnesses (T 743-745) in his argument 


was prejucicial and unwarranted as disclosed in the record 


of trial. 

In his rebuttal argument, the prosecutor again stated 
the evidence showed the alleged robberies were committed 
before the alleged assaults (T 7€2), which is not vased 
upon the facts disclosed in the record, anc agaia casti- 
gated some of cefense witnesses in an unwarranted and 
prejudicial manner (T 76€4-7€6). 

The Court thereupon chargec the jury (T 776-820); i: 


his original charge to the jury anc before the jury retirec 


to consicer its verdict, the Court gave this version of the 


Jllen or "“Gynamite" charge (T &15-01€): 


"You have before you all of the evidence 
which the Government and the defendant can offer 
in this case. The vercict which you retura to 
the courtroom should represeut your incivicual 
opiaions. ia other words, each of you must 
arrive at your own verdict; sut this does not 
me2u that your views, your opinions may uot be 
changed by conrerence in the jury room. The, 
object of the jury system is to secure a uaani- 
mous verdict by comparison of views anc vy | 
arguments anc by discussion amoug the jurors) 
themselves. Each of you should listen with | 
deference to the argumeats of the other jurors 
anc with 2 cistrust of your owa judgment if 
you finc that a large majority of the jurors) 
take a different view of the case than that , 
which you yourseli take. 

None of you shoulé go iato the jury room 
with a blind determination that the verdict 
should represent your opinion of the case at 
the moment you leave the courtroom, or that 
you should close your ears to the arguments 
of other jurors who are equally honest anc 
equally intelligeat with yourself. /ccord- 
ingly, although the vercict must ve the vercict 
of each of you indivicually anc not a mere 
acquiescence in the conclusion of your fellow 
jurors, the Court instructs you that you should 
examine the issues submitted with canuor aad 
with a proper regard and deference to the opiia- 
ions of each other. It is your duty to cecide 
this case if you cana conscientiously do so. 

You should listen to each other's arguments 
with a cisposition to be coavincedc. 

Jf in any question put to you for a wate 
by your foreman, any one of you should fine 
that you are a very pronounced minority on any 
question, you should appraise your situation. 

You shoulc ask yourselr, Why dia this evidence 
make such an impression en me when it dicn 't 
make 2 Similar impression oa a2 great number of 
other jurors who are equally honest and equally 
intelligent with myseli? 

I repeat, your vercict must Le a unanimous 
one. It must represent your individual view of 
the case, but you should not solidify your judg- 
ment ia the case until you have had an opportunity 
to listen with an open minc to the discussion of 
all of the other jurors in the jury room.” 
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CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 


The Fifth Amencment to the Constitution of the Unitec 
States provides in part: 


"No person . . . Shall be compelled in aay 

criminal case to be & witness against himself, 
nor be ceprivec of life, liberty, or property, 
withsut wue process of law..." 


f 
i 


The Sixth Emencment to the Ccastitution of the United 
States proviltes in part: 


"In all criminal prosecutions the accusec shall 
enjoy the right ... tc have compulsory process 
for obtaining witnesses in his favor, and to 
have the assistance of counsel for his cefense.” 


Title 11-912 provices: 


"Whenever auy officer takes a chilc into custody, 
he shall, unless it is impracticable or has beea 
otherwise ordered by the court, accept the written 
promise of the parent, guardian, or custocian to 
bring the chile to court at the time fixed. There- 
upon such child may ve released in the custody of 
2 parent, guarcian, or custodiau. If not so re- 
lease2, such child shall be placed in the custody 
of 2 provation officer or other person cesignateca 
by the court, or taken immediately to the court 

or to 2 place of detention provided by the Boaru 
of Public Welfare, and the officer taking him 
shell immediately notify the court aud shall 

file a petition when cirecte’d to do so by the 
court." 


Title 11-914 provides: 


"If a child sixteen years of age or older is 
charged with an offense which would amount to 

a telony in the case of an adult, or any child 
chargec with an offense which ig committed by 
an acult is punishable by death or life im- 
prisonment, the judge may, after full investi- 
gatica, waive jurisdiction and order such child 
held for trial under the regular procedure of 
the court which would have jurisciction of such 
offense if committed by an adult; or such other 
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court may exercise the powers conferred upon 
the juvenile court in this Act in sougueriny 
anc disposing of such case." 


Title 11-929(>) provides: 

"The records made by officers of the court pur- 
suant to sections 11-906 anc 11-924, referred 
to in this section as social records, shall te 
withhelc from indiscriminate public inspectipda, 
except that such records or parts thereof shall 
be made available by rule of court or special 
order of court to such persons, governmental 
and private agencies, and institutions as have 
@ legitimate interest in the protection, welfare, 
treatment, anc rehabilitation of the chilc, anc 
to any court before which aay such child may 
appear. The judge may also provide by rule or 
special order that any such person or ageacy 
may make or receive copies of such recorcs or 
parts thereof. No person, agency, or institu- 
tion which has received records or information 
under this section may publish or use them for 
any purpose other than that for which they 

were received." 


Title 11-929(C) provides: 


"It shall be unlawful for any person or persons 

to cisclose, receive, or make use of, or author- 
ize, knowingly permit, participate in, or acquiesce 
in the use of any information concerning any 
juvenile Lefore the court, directly or indirectly 
derived from the recorcs, papers, files, or com- 
Munications of the court, or eacquirec ia the 

course of the performance of official cuties." 


STATEMENT OF POINTS 


1. The District Court was without jurisdiction in- 
sofar 2s waiver of the case by the Juvenile Court was sub- 
ctantively erronecus. 

Z. The District Court was also without jurisdiction 
seceuse the waiver of jurisdiction by the Juvenile Court 
was not prececed by the "full iuvestigatioa"” which is the 
condition prececent to waiver. 

3. The District Court was also without jurisdiction 

of jurisdictioa by the Juvenile Court was 
founcec upon Ceainl to appellant of his right to inspection 
the social service records of the Juvenile Court as well 
effective assistance of counsel. 
+. Assuming: argfueaco thet the substantive error of 


Juvenile Court in waiving the case, the inadequacy of 


Juvenile Court investigation preliminary to waiver and 


deprivation of appellaat'’s constitutional rights while 


uager the jurisdiction of the Juvenile Court do not appear 
seyond reasonable coubt from the pleadings and the subse- 
queut testimouy in the course oi the trial in District Court, 
the District Court was under a2 duty to concuct an acequate 
nc fair proceeding to permit it to resclve this question 

of fact. It wes also under a duty to give fair and im- 

partial consiceration to the request to constitute itself 

a Juvenile Court. fll this the District Court refused to 


do. It therefore proceeded to the trial of this case 
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without jurisdicticn. 


5. The District Court was further without juris- 


diction of this case because it proceeded to trial after 

a hearing on the competency of the appellant ia which 
appellant was deniec any meaningful right to be heard. 
Moreover, independently of this procecural cefect a fincing 
ox competency could not be ceemed to be sustained under the 
facts of the recorc. 

€. The District Court committed reversible plain 
error, affecting substantial rights,by acmitting into evi- 
dence and permitting reference to fingerprints taken from 
appellant by the police while appellant was under the ex- 
clusive jurisdiction of the Juvenile Court. 

7. The trial court committec reversible error when 
it failed and refused to grant judgmentof acquittal on all 
counts of the indictmenton the ground of iasanity, and 
submitted the case to the jury, because there was not 
sufficient competent evidence offerec by the prosecution 
to sustain its burden of procf beyond a reasonable doubt 
either (1) that the appellant had no mental disease or 
defect at the time he allegedly committec the criminal acts 
charged, or (2) that, although the accused was defective 
or diseased, said acts, if committec by hin, were not the 


product of the affliction. 


©. Pretermitting the legality of the use of finger- 


prints, it is plain that the evidence of identification by 


-45- 


fingerprints in the instant case was not sufficient to 
allow the conviction upon charges of housebreaking anc 
robwery. 

9. The trial court committed reversible plain error 
affecting the substantial rights cof appellant wheu it gave 
the jury the so-called "Allen" or "cynamite" charge before 


the jury retirec to consicer its verdict. 


SUMMARY OF ARGUMENT 


I 
at the time of his arrest, was under the 


"exclusive jurisdiction" of the Juvenile Court. 

Although a ward of that Court for two years, he had 
never been subjected to psychiatric examination and treat~- 
ment. At the time of his waiver by the Juvenile Court, the 
Juvenile Court had in fact determined that he was a probable 
victim of mental i]Jlness. It was obvious in fact that his 
mental state had teen neglected by the Juvenile Court. 

The Juvenile Court moreover entered its order waiving 
jurisdiction, under the stancards of Policy Memorandum No. 


7. Insofar as these standards negate the corrective philo- 


sophy of the parens patriae plan of procedure by inviting 


waiver on the basis of the seriousness of the alleged 
offense and the prosecutive merit of the complaint -- con- 
trary to the ruling of this Court that there can be no 


valic waiver where the purpose is that "of easing the docket" 


i 
or for a routine waiver "in certain classes of allegec 
crimes", they must be viewed as invalid. The waiver, 


therefore, was substantively erroneous. 


Ti 
Waiver of jurisdiction Ly the Juvenile Court took 
place in violation of the statutory requirement ofa "full 
investigation" to cetermine whether waiver was proper. At 
no time had the Juvenile Court subjected appellant to a 
psychiatric examination to determine the nature of the 
probable mental illness which it had admitted or the 
prospects of appellant's rehabilitation under the auspices 
of the Juvenile Court with proper case. 
III 
In depriving appellant of assistance of counsel for 
@ minimal period of two days, in subjecting him to uare- 
mitting police interrogation after his arrest, in Violation 


of the Juvenile Court Law, in suffering his subjection to 


fingerprinting by the police during that period of illegal 


| 
police detention, the Juvenile Court deprived appellant of 


the rights secured to him by both the Fifth and Sixth 
Amendments to the Constitution. 


IV | 


By virtue of the foregoing the District Court was 


without jurisdiction in the instant case. Its lack of 


jurisdiction was enhanced by the fact that it refused to 


conduct proceedings to determine whether a valid waiver 
| 
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hail taken place and whether there was reason why it should 
constitute itself a Juvenile Court for the trial of the 
case. It was further enhanced by refusing to conduct 2 
fair anc adequate hearing to cCetermine the mental compe- 


tency of appellant to stand trial upon submission of the 


opinion of the D. C. General Hospital staff that appellant 


was incompetent. 
Vv 
Since the fingerprinting under the aegis of the 
Juvenile Court was illegal insofar as it violated the 
anonymity secured to the juvenile and since transmission 
of fingerprints or indeed of any other information cerived 
in the course of the performance of official duties covering 
2 juvenile was explicitly barred under the Juvenile Court 
Law, the District Court committed reversible plain error 
affecting substantial rights by acmitting into evidence 
ana permitting reference to fingerprints taken from appel- 
lant by the police while appellant was uncer the exclusive 
jurisdiction of the Juvenile Court. 
vi 
Eleven psychiatric and psychological expert witnesses 
testifiec for the defendant to the effect that appellant 
was of unsound mind and his crimes, if any, the product of 
a mental disease. Five lay witnesses, including a high 
school teacher and a psychiatric social worker testified 


to the effect that appellant's behavior had been seriously 
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abnormal. This evidence was supplemented by that of a 


Juvenile Court stucy showing appellant to have seriously 
deteriorated to the point where he was 2 probable victim 


of mental illness. 


The evidence presented vy the prosecution in! rebuttal 


was minimal and patently unpersuasive. One psychiatrist 
testified that appellant was mentally ill. He then stated, 
solely on the basis of a hypothetical question which hac 
no foundation in the evidence, that there seemed to se ano 
causal connecticn between the appellant's illness and the 
alleged robberies. 4 second psychiatrist statec in con- 
clusory form that appellant was without mental disease. 
Sigaificaatly, he declared that appellant was a victim of 
mental abnormality exemplified dy varying forms of sexual 
perversions, lapses in bowel control anc a hearing of 
voices which, however, he did not regard as clinically 
hallucinatory. 

Neither reason nor fairuess would allow of the con- 
clusion that the government had excluded mental illness 


and its causal relationship with the crimes charged in this 
case beyond reasonable doubt. | 
VII 
Since there was a failure of personal identificatioa 
of appellant by complaining witnesses, the discovery of 


appellant's fingerprints on a table at the scene of an 


alleged crime did aot constitute a rational basis for the 
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conclusion that he was in fact guilty of rovbery ana 
housebreaking. 
VIII 

The trial court committec reversible plain error 
affectiaz: substantial rights of appellant when it gave the 
jury the so-callec "allen" or "dynamite" charge before the 
jury retiree to cousicer its verdict. This charge gave 
the jury false notions of the valicity and force of 
majority opinioa; it prejudicec the right of the accused 
to a hung jury and a mis-trial by tending to stifle the 
disseating voices of minority jurors; it went beyonc the 
permissible limits to which a court may ¢o in its enueavor 
to influence the jury towards the rendition of a vercict; 
it had, or was calculated to have the effect of coercing 


the jury into rencering a compromise verdict. 


ARGUMENT 
I 

THe DISTRICT COURT WAS WITHOUT JURISDICTION 

INSOFAR AS WAIVER OF THE CASE BY THE JUVENILE 

COURT WAS SUBSTANTIVELY ERRONEOUS 

& chile galling under the jurisdiction of the Juvenile 

Court is regarded "as one whose individual welfare coincides 
with the well-being of the state and who is to be saved to 


it rather than prosecutec by it." The keynote of District 


of Columbia Juvenile Court legislation, as indeed is true 


of Juvenile Court legislation throughout the country, "is 
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one of protection and welfare rather than pundehment ane 
retribution." H. Rep. No. 177, 75th Cong., lst Sess., 3 
(19275. | 

The Juveniie Court operates under a parens patrize 
plaa whose purpose is "to eliminate the formalities ofa 


criminal proceeding which emphasizes 'punishment anc retri- 


butioa,' and to provide in its place © more informal pro- 


cedure designec to enhance the protective anc rehabilita- 
tive features which have come to be associated with mocern 
juvenile courts"; the Juvenile Court is "to deal with 
children in an informal manner anc to encourage disposi- 
tions, on the basis of all relevant social date, looking 
towarc treatment rather than punishment." Shioutakon v. 
pistrict of Columbia, 98 U.S. App. D.C. 371, 236 F. 2d 


666, 665, 670 (1956). See also, D. C. Code, Sec. 11-902 
1/ 
(1951). In the words of this Court "the state assumes 


@ poSition as parens patriae and cares for the chilc. Such 


a... (child) is not accused of a crime, not triec for 


1/ The purpose of this chapter is to secure for each chilc 

= under its jurisdiction such care and guidance, prefer- 
ably in his own home, as will serve the child's welfare 
and the best interests of the state; to conserve and 
strengthen the child's family ties whenever possible, 
removing him from the custody of his parents only whens 
ae welfare or the safety and protection of the public 

annot be adequately safeguarced without such: removal ; 

ane when such child is removed from his own family, to 
secure for him custody, care, anc discipline as nearly 
as possible equivalent to that which should have been 
given Ly his parents." 


2 crime, not convicted of a crime, not deemec to be 42 crim- 
inal, not punished as a criminal, and no public record is 
made of his alleged offense." Pee v. Unitec States, 107 
U.S. App. D.C. 47, 274 F. 2c 55€, 558 (1959). 

The right of waiver, significantly subject to full 
investigation -- 2 matter dealt with infra, is secured to 
the Juvenile Ccurt. The basic presumption, however, is 
agaiast waiver if the parens patriac plan is to be preserved. 
In this case waiver tock place notwithstanding the following 
facts: 


1 - The Juvenile Court had, at the time of 
waiver, admitted that appellant was a probable 
victim of mental illness. 


2 - Appellant's illness had been clearly 
neglected by the Juvenile Court during the two 
years that appellant had been on probation under 
Juvenile Court auspices. In point of fact, un- 
controvertec testimony in the District Court 
trial showec that a relative of appellant had 
requested the Juvenile Court to accore appellant 
psychiatric treatment well before his arrest in 
instant case and that that request had been ig- 
norec. 


3 - The Juvenile Court entered its order 
waiving jurisdiction under the standards of 
Policy Memorandum No. 7 -- which are invalid 
insofar as they uegate the corrective philosophy 
of the parens patriae plan of procedure by ia- 
viting waiver on the basis of the seriousness 
of the alleged offense to the community and the 
prosecutive merit of the complaint -- contrary 
to the ruling of this Court that there can be no 
valid waiver where the purpose is that "of easing 
the docket" cr for 2 routine waiver "in certain 
classes of allegec crimes." Green v. United 1 
States, U.S. App. D.C. : Fa 
(1962). 


i/ Relevant portions of the Policy Memorandum have been set 
forth in their entirety in the Statement of Facts. 
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d - Aside from the fact that such critériae of 
waiver, as set forth above, are invalid, the waiver 
in the instant case was violative of other criteria 
of waiver contained within Policy Memorancum No. 7, 
viz, "the scphistication and maturity of the juven- 
ile." In the light of all of the uacontrovertec 
evideace adduced in the adult trial or the boy in 
District Court -- including the evidence of the 
two expert witnesses for the prosecution, it is 
clear that the Juvenile Court waived jurisdiction 
of a 16-year-old boy whc, at the very least, was 
"not aormal" and whos? emotional cevelopment was 
stunted to the point vhere he was suffering lapses 
in bowel control and engaging in transvestite 
activities at the time when he was waived by the 
Juvenile Court, presumarly upon the assumption 
that he appeared mature enough to cope with! both 
the stresses anc compleyities of trial in an acult 
court. 


The conclusion is inevitable that the Juvenile Court, 


in effecting a waiver in this case, was proceeding in ila- 
grant violation not only of the parens patriae plan in- 
cumbent on it under the Juvenile Court law but aike ef its 
own criterion of waiver - viz., the maturity of the person 
waived. | 

The need for corrective action by this Court is high- 
lighted by the disparity in the procecure follower by the 
Juvenile Court in this case tnd its procecure in a case it 
decided on June &, 1962. In Matter of MuOdemune | Se205025 
(1962), the Juvenile Court, for the first time in its 
history, declared a juvenile charged with a criminal act 
not involved by reason of insauity anc ordered his commit- 

| 

ment to St. Elizabeths Hospitel. Significantly, the Juvenile 
Court's action followed a stay of waiver pending the psychia- 


tric examination of the juvenile -- an examination which 
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was not accorded to appellant in instant case under the 
auspices of the Juvenile Court. pon receipt of psychia- 
tric information substantially indistinguishable from that 
in the instant case, the Juvenile Court refused to waive 
jurisdiction, It "acquitted" the juvenile by reason of 
insanity, and then effected his commitment to St. Eliza- 
beths Hospital until the Court's jurisdiction ended at age 
21 or until the hospital pronounced him recovered and not 
1/ 
dangerous, whichever came first.” 
It follows that the Juvenile Court waiver was erron- 
2ous as 2 matter of law. 
II 

THE DISTRICT COURT WAS ALSO WITHOUT 

JUKISDICTION BECAUSE THE WAIVER OF 

JURISDICTION BY THE JUVENILE COURT 

WAS NOT PRECEDED BY THE "FULL INVESTI- 

G&TION" WHICH IS THE CONDITION PRE- 

CEDENT TO WAIVE 

A child between 1€ and 10 charged with an offense 


constituting a felony, or a child of any age chargec with 


an offense punishable by ceath or life imprisonment, may 


T At the approach of age 21, if the juvenile has not recovered 
an@ shoul2 still be committed, the Juvenile Court as well as 
the public hospital could iastitute civil commitment proceed- 
ings pursuant to Title 21, Section 310, et. seq. of the D.C. 
Code. 


See, Washington Post, June 9, 19€2, p. A3: 
"What is believea to be Juvenile Court's first acquittal by 
reason of insanity was won yesterday by a 14-yr.-old accused of 
slaying 2 classmate last Valentine's Cay...Waiver to District 
Court for trial as an adult was weighted only at first when it 
thought that the killing might have been a cold blooded one... 
Last Month Dr. Bocklena (of the D.C. General Hospital) explained 
thae the effects of brain damage compounded by eavironmentally- 
causec schizcphrenia, led the youth to reveuge the world's harsh 
treatment of him by the act of murcer...." 
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be tried as an adult accused of 2 crime, but only if after 


"full investigation" the Juvenile Court waives jurisdiction. 


>. C. Code, Sec. 11-914 (1951). That section provices in 
full that: 
"Tf a child sixteen years of age or older is 

charged with an offense which would amount to 2 

felony in the case of an adult, or any chil? 

charged with an offense which if committed by an 
acult is punishable Ly death or life imprison- 
ment, the jucge may, after full investigation, 
waive jurisdiction and order such child held for 
trial uncer the regular procecure of the court 
which would have jurisdiction of such offense 

if committee by an adult; or such other court 

may exercise the powers conferred upon the | 

juvenile court in this Act in conducting anc 

Gisposing of such case." 

The necessity for an investigation which is truly 
"full" is emphasized by the disparity in the potential 
consequences to the child if he remains within the rehabili- 
tative protection of the Juvenile Court or if he;is rele- 
gated to acult criminal law. In this case, having been 
charged with rape, housebreaking anc robbery, waiver of 
jurisdiction cver appellant exposed him to the risk of 
punishment of "death by electrocution" and in facet resultec 
in the imposition of a ninety year term of imprisonment. 

The statute "requires a 'full investigation.’ That 
obviously means an inguiry not only into the facts of the 
alleged offense but also into the question whether the 
parens patriae plan of procedure is desirable and proper 
in the particular case." Pee v. United States, 107 U.S. 


App. D.C. 47, 274 F 2d 556, 559. Shioutakon v. District of 
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Columbia, 96 U.S. App. i 226 
See 2lso, D.C. Code, Sec. 11-902 (1951). Exercise of the 
power of waiver must fit this purpose. It "permits the 
juvenile court to Jetermine which chilcren will be amea~ 
able to the treatment resources at its disposal and to 
transfer its jurisciction in cases demanding such action" 
p. No. 242, COth Cong. lst Sess., 2 (1947) (emphasis 
suppliec). Aa iavestigation to be "full" must therefore 
embrace 2ll factors relevant to 2 determination by the 
Juvenile Court whether or aot the child "will be amenable 
to the treatment resources at its disposal. « . «" 
This Court in turn has held explicitly that "the 


waiver of Juvenile Court jurisdiction, upon which District 


jurisciction attaches, depends upon a "full investigation' 


/U.S. App. -D.C. 


by the Juvenile Court" Green v. United States, 
F 2d . It has saic that "what is required before a 
waiver is ... ‘full iuvestigation'". (Id. ) And full 
investigation, it has stated "prevents the waiver of juris- 
ciction as a matter of routine for the purpose of easing 

the docket. It prevents routine waiver in certain classes 

of alleged crimes. It requires a jucgment in each case 

based on ‘an inquiry not only into the facts of the alleged 
offense but also into the question whether the parens patriae 
plan of procedure is gesirable and proper in the particular 
ease’" (Id. yes 


It would seem strangely inconsistent with the basic 
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philosophy of the Juvenile Court law if an investigatica 
concuctec by Juvenile Court were aot to conpeenend| a psy- 
chiatric examination at least upon the preseatation of some 
prima facie evidence of mental unsouncness. 4 number of 
state Juvenile Court statutes in fact have explicitly re- 
quired a mental examination preliminary to waiver of juris- 
diction. See, e.g., Sec. 2151.2€, Fage's Ohic Rev. Code 
Ann., providing that the full investigation in advance of 
waiver of jurisdiction by a Juvenile Court shall include 

‘ta mental and physical examination of such child ae, 2 oY 
the Bureau of Juvenile Research, or Ly some other public 

or private agency, or by 2 person qualified to make such 
examination. .. ." This specificity simply makes explicit 


what is clearly implicit in auy Juvenile Court statute. 


Congress does not have less solicituce for the chilc anc 


less enlightenment as to the need for an inguiry into men- 
tal health than does the Ohio Legislature. 

An apt expression of Juvenile Court philosophy 
throughout the nation has been provicec in these words : 


"The Children's Court, if it is to perform 
the high purposes for which it was created, to 
wit, the rehabilitation of children brought be- 
fore it, and the salvation of chilc life, must 
take into consideration, not only the bare and 
apparent facts, but must go behinc the facts 
and inguire as to the causative factors pro- 
ductive of those facts." In re XYZ, 2: N.Y.S. 
2a 456. 


The actual practice in the District of Columbia in 


the case of an adult charged with an offense makes the 
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ation of the existence of a mental cis- 


by laymen, sufficient to warrant the 
a ment2l examination in an adult proceeding. 


Court uncer those circumstances is "to 


Lloyd v. United States, 101 U.S. App. 


Juvenile Court spurned infor- 
of appellant's meatal health 


its own independent deter- 


uncontrovertec affidavit 
ad by appellant, had informed 
that appellant was 2 victim of severe 
ocy and that a complete investigation of the 
osycrological and sovciai factors of his case was impossible 
situation for psychiatric 
observation. Such an examination was feasible. The Ju- 
as symed, and this Court may judicially 
Nanrcoquate psychiatric facilities in the hand- 
peliont were) available to the Juvenile 
General Eospitai, which has an in- 
specializing in the care of children and 
(See motion to dismiss indictment and 


Thus the Juvenile Court was 


for and the availability of a careful 
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inquiry into appellant's mental health. Without it the 
Court could not have receivec responsible and reliable in- 
formation as to either the appellant's then existing state 
of mental health or as to the prospect of his rehabilita- 
tion with proper care. Yet no such inguiry was concuctec. 
In point of fact, to this day there has been no in- 
quiry as to the prospects of appellant's rehabilitatioa 
with proper care, 2 subject crucial to a rational deter- 
mination as to his waiver by the Juvenile Court. 
It follows that the Cistrict Court was without juris-— 
ciction. 
Ill 
THE DISTRICT COURT WAS ALSO WITHOUT JURIS- 
DICTION BECAUSE WAIVER OF JUKISDICTION BY 
THE JUVENILE COURT WAS FOUNDED UPON CENIAL 
TO APPELLANT OF HIS RIGHT TO CUE PROCESS, 
INCLUDING THE RIGHT TO INSPECTION OF THE 
SOCIAL SERVICE RECORLS OF THE JUVENILE 


COURT AS WELL AS EFFECTIVE ASSISTANCE OF 
COUNSEL. ; 


Were the inquiry conducted by the Juvenile Court in 


this case thought to satisfy the statutory standard ef full 


investigation, it would offend the constitutional! standard 
1/ 
of fundamental fairness. 


1/7 The mere confinement of appellant uncer the aegis of the 
Juvenile Court for a period of almost one week without erraign- 
ment is offensive to ordered liberty. Mr. Justice Frankfurter 
speaking for the Supreme Court in Culombe v. Conn., 367 U.S. 
568, 584-5, fn. 26 (1961), declared that it was fair to say 
that there was “unanimity for the proposition" champioaed by 
the Committee on the Bill of nights of the Smerican Bar Assoc. 
that "strict observance of some reasonably cefinite and 

rather short time limit for the detention of a prisoner efter 


arrest without jucicial sanction is vital to persoaal liberty. 
(Emphasis supplied.) 
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Unless granted effective assistance of ccunsel at 
the time when waiver is considered in Juvenile Court, an 
juvenile loses irretrievably any defense he may 


have against an improvident or improper waiver. See L.C. 


Code, Title 11-$14. If, therefore, the benefits of a full 


investigation cannot be secured by zealous counsel at the 
Juvenile Court stage, the rights of the appellant as a 
juvenile irreparably compromised. 

If "the right to be heard . . . requires the effective 
assistance of counsel in a Juvenile Court" -- even when no 
more Significant a deprivation than placing a child upon 
probation is threatened -- how much more is effective 
assistance of counsel needed as part of the "right to be 
heard" when the action of the Juvenile Court by waiver of 
jurisdiction may threaten the very life of the child itselz. 
Cf£. Shioutakon v. District of Columbia, 98 U.S. App. D.C. 

23G F 22 GEE (1956). 

appellant's counsel sought but did not secure the 
social records in the court's possession. Without the 
recores he coule not know what data were before the court. 
He therefore could not know what to supply, explain or re- 
fute. «As he informec the Juvenile Court, if counsel "is 
denied access to the Social Service file and, particularly, 
tc the psychological test results, which, if disclosed, he 
intends to submit to the scvutiny of appropriate experts 


available to him, .. . (appellant) will be denied effective 
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assistance of counsel". 


The Court was cuty bounc to make the social records 


available to counsel. i&.C. Code Sec. 11-929(b) (Supp. 


VIII, 19€0), dcirects that: 


"The records made by officers of the court 
pursuant to sections 11-908 and 11-924, referred 
to in this section as social records, shall be 
withheld from indiscriminate public inspection, 
except that such records or parts thereof shall 
be made available by rule of court or special 
order of court to such persons, governmental 
and private agencies, and institutions as have 
a legitimate interest in the protection, wel- 
fare, treatment, and rehabilitation of the 
child, and to any court before which any such 
child may appear. The judge may also provide 
by rule or special order that any such person 
or agency may make or receive copies of such 
records or parts thereof. No person, agency, 
or institution which has received records or 
information under this section may publish or 
use them for any purpose other than that for 
which they were received." 


To furnish the records to counsel is of course not) to ex- 
hibit them to “indiscriminate public inspection." “on the 
contrary, it is to supply them precisely to the person to 
whom the statute mandates disclosure, namely, the records 


"shall be made available by rule of court or special order 
of court to such persons ... as have a legitimate in- 


terest in the protection, welfare, treatment, and rehabil- 
itation of the child . . ." (Emphasis supplied.) The 
1/ 


child's counsel is just such a person. 


17 The requirement of disclosure was added by an amendment 
enacted in June 12, 1952, 66 Stat. 134, for the very purpose 
of removing the seal of secrecy when the records were sought 
by those having a legitimate interest in them. H.Rep. No.1937, 
82d Cong., 2d Sess. (1952); S. Rep..No..1195, 82d Cong., 2a 
Sess. (1952); 98 Cong. Rec. 1305. There can of course be no 
doubt as to the legitimate interest of the child's counsel. 
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It is equally clear moreover that during two cays cf 
interrogation and fingerprinting at police headquarters 
appellant was withcut aay assistance of couusel whatscever 
anc that as a consequeuce of such lack of assistance he 
furnished evidence against himself. It must be reiterzted 
in this context that when counsel was retained for appel- 

ant ia the Juvenile Court curing the second day of appel- 
lant's iaterrogation at police heacquarters, counsel was 
not informed that his client could be found in any place 
other than the Receiving Home for Children by the Social 
Service Director of the Juvenile Court who, in fact, handed 
him 2 brouchure providing directions as to how to reach the 
Receiving Home. We aow kuow that during this period of 
interrogation "a confession" was extracted from appellant. 
While the confessiou itself was suppressed, it is now 

clear that much of the prosecution cross-exeminationa of 
Sefense psychiatrists was founced upon data obtainable with 
that "confession" alone. We aow also know that appellant 
wes fingerpriatec at police headquarters and that such 
fingerprints were ultimately usec against him ia the 
District Court. 
The zingerprinting of a child is blatantly iaconsist— 


eat with the purposes of a Juvenile Court law, explicitly 


la Compare S. Rep. No. 530, 75th Coug., lst Sess., 4 (1937); 
"privacy of hearings is proviced, but the definition of pri- 
vacy does not exclude any person having a legitimate interest 
in the case, including legal counsel. The public in general, 

and morbid curiousity seekers in particular, alone are excluced. 
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designed to prevent the creation of any manner of recor’ 
| 


agaeiast the child. Congress as well as this Court heve 
explicitly recogaizec that "ao public record" may be mace 
of a child's coutact with the Juvenile Court. See, e.¢., 
Pee v. United States, 107 U.S. App. D.C. 47, 49, 274 F 2c 
356, S58 (1959). | 

D.C. Coce LEnn. Title 11-929(c) ceclares beyone any 


possibility of misunderstanding: 
"It shall be unlawful for any person or 

persons to disclose, receive, or make use of, 
or authorize, knowingly permit, participate in, 
or acguiesce in the use of aay information con- 
cerniag any juvenile before the court, cirectly 
or_indirectly derivec from the records, papers, 
files, or commuaications of the court, or ac- 
quired in the course or the per formance of 
orficial duties." (Emphasis supplied). 


It must be pointed out, moreover, that in this case 
fingerprinting was the direct result of the lawlessness of 
the police in the treatmeat of appellant. 

D.C. Code Ana. Title 11-912, governing the arrest of 
@ juvenile provides as follows: 


"Whenever any officer takes a child into 
custod ys he shall, unless it is impracticalte 
or has been otherwise ordered Ly the court, 
accept the written promise of the parent, 
guardian, or custodian to bring the chilc to 
court at the time fixed, Thereupon such child 
may be released ia the custody of a parent, 
guardian, or custodian. If not so released, 
such child shall be placec in the custody of a 
probation officer or other person designated 
by the court, or taken immeciately to the court 
or to a place of detention provided by the 
Board of Public Welfare, and the officer taking 
him shall immediately notify the court and shell 
file a petition when directed to do so by the court." 
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Appellant, after his arrest, was aot prought before 


a probation officer or aay other person designatec by the 
statute. He was brought to police heacquarters ior iuter- 
rogetion and fingerpriatiag., He was helc iacommuaicado. 

It follows therefore that fingerprinting, illegal 
per se, was also the fruit cx the lawlessness of police 
activities. What, however, the presence of counsel could 
have prevented was obtainec Ly secret ingquisatorial prac- 
tices. 

The situation was one in which appellant was "mace 
the delucee instrument of his own conviction." HAWKINS, 
PLEAS OF THE CROWN 595 (8th Ec., 1824). 

na Crooker v. California, 357 U.S. 433 (1958), Mr. 
Justice Clark, speaking for the Supreme Court, Jeclared 
as rollows: 
"Refusel of request to eugage counsel 

violates due process not oaly if the accusec 

is ceprived of counsel at triel on the merits... 

but also if he is ceprived of counsel for any 

part of the pre-trial procee tings, proviced 

that he is so prejucice’ thereby as to effect 

his subsequent trial with an abseace of ‘that 

funcament2l fairness essential to the very 

concept of justice.'" (Ic., 239) 

Ia that case the Supreme Court held a petitioner ia 
a state criminal proceecing not to be deprived of due 
process of law merely as the result of the denial of access 
to counsel for a period of fourteen hours while in police 


custody. The petitioner in that case, in markec contrast 


to appellant in instant one, hai been a law student anda 


-6€7- 


had shown markecly high intellectual endowment. Mr. 
Justice Douglas, joinec vy the Chier Justice aac Justices 
Black anc Brennan in a separate opiuion in this case, un- 
derscorec the fundamental point of the majority, to wit, 
that the right to counsel was not a right confined to 


representation curing the trial on the merits but that it 


extenced to every phase of pre-trial proceecings. | AS ex- 
pressed by Mr. Justice Douglas: 


"If at any time, from the time of his arrest 
to final determination of his guilt or innocence 
an accusec really neecs the Dede of an attoraey, 
it is in the pre-trial pericc .. Indeec, the 
pre-trial period is so full of hazarcs for the 
accusec that, if unaided by competent legal | 
advice, he may lose any legitimate cefense he 
may have long before he is arraignec and put on 
trial." (Id., 445-446) 


However, one need not concern oneself with the 


specific cegree of prejudice arising cut of the loss of 


counsel in this case although the prejucice in this case 


is overwhelming. 


These are proceedings subject to review by feceral 


as distiact from state standards governing the right to 


assistance of counsel. And the feceral courts may not be 
permittec "to engage in nice calculatioas as to the amouat 
of prejudice actually done where loss of assistance of 
counsel at any stage is actually shown to have takea place. 


See Glasser v. United States, 315 U.S. 66, 76 (1942). 


IV 


&SSUMING ARGUENDO THAT THE SUBSTANTIVE ERROR 
OF THE JUVENILE COURT IN WAIVING THE CASE, 
THE INADEQUACY OF THE JUVENILE COURT INVESTI- 
GATION PRELIMINARY TO WAIVER AND THE DEPKIVA- 
TION OF APPELLANT'S CONSTITUTIONAL RIGHTS 
WHILE UNDER THE JURISDICTION OF THE JUVENILE 
COURT DO NOT APPEAR BEYOND KEASCNABLE DOUBT 
FROM THE PLEADINGS AND THE SUBSEQUENT TESTI- 
MONY IN THE COUKSE OF THs TRIAL IN DISTRICT 
COUNT, THE DISTRICT COURT WAS UNDER 4 DUTY TO 
CONDUCT AN ADEQUATE AND FAIR PROCEEDING TO 
PEXMIT IT TO RESOLVE THIS QUESTION OF FACT. 
IT WAS ALSO UNDER A DUTY TO GIVE FAIR AND Iii- 
PARTIAL CONSIDERATION TO THE REQUEST TO CON- 
STITUTE ITSELF A JUVENILE COURT. ALL THIS 
THE DISTRICT COUKT REFUSED TO DO. IT THERE- 
FORE PROCEEDED TO THE TRIAL OF THIS CASE WITH- 
OUT JURISDICTION. 


This Court's cecision in Green v. United States, 


Bop. D.C: 2a , has cefinitively determined 


that the sufficiency of the Juvenile Court's investigation 
is open to jucicial review. As stated in Green, "If it is 
appellant's contention that the Juvenile Court failed to 
make the 'full investigation’ requirec ty the statute, he 
is free to make that contention to the District Court upon 
our remaugc. That court, upon sufficient allegations, 
shoulc concuct such proceedings as may be necessary to de- 
termine whether 'full investigation’ was made vy the 
Juvenile Court. .. ." (sl. op. p. 5). 

Acting with reference to the facts of this particular 
case -- though seemiugly without full knowledge of the 
content of all of the uncontroverted affidevits filea there- 


in -- this Court declared that "proceedings to determine 
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whether 'full investigation' was made voy the Juvenile Court 
were available upon a motion to dismiss the indictment ia 
the District Court upon ‘sufficient allegations." Kent 

v. Kkeic and Kent v. District of Columbi2, U.S. 4pp. 
D.C. F 2d (1963). | 

Such a motion, supported by uncontrovertedc afficavits, 
had peen filec in the District Court. 

The District Court summarily cenied that motion, 
spurning offers of proof Lasec upon the affidavits ia 
question, 

This court also declared in the two companica cases, 
supra, that appellant was free to request the District 
Court to constitute itself a juvenile court. A motion to 
have the District Court act in this capacity was again 
summarily denied -- the words of Chief Judge McGuire == 
"with emphasis." 

The pervasive lack of procedural fairness in the 
treatment of all of the motions addressed to it ugon this 
score was displayed by the District Court not ealy in 
adenying the appellant an opportunity of establishing his 


contention that there had Leen an improper waiver by the 


Juvenile Court but also in the manner in which this denial 


took place -- as set forth in the Statement of the Case. 
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THE DISTRICT COURT WAS FURTHER WITHOUT JURIS-— 
DICTION OF THIS CASE BECAUSE IT PROCEEDED TO 
TRIAL AFTEX A HEARING CN THE COMPETENCY OF THE 
APPELLANT IN WHICH APPELLANT WAS DENIED ANY 
MEANINGFUL RIGHT TO BE HEARD. MOKECVEX, IN- 
DEPENVENTLY OF THIS PROCEDURAL DEFECT 4 FINDING 
OF COMPETENCY COULD NOT BE DEEME> TO BE SUSTAINED 
UNCER THE FACTS CF THE RECOnND. 


Appellant, it will be recallec, was Geniec an oppor- 


tuaity of having the findiug of mental incompetency by the 


=. C. General Hospital brought up to cate. 

Moreover, or. Warren C. Johnson, appellaat's expert 
witness, seeking to examine the appellant at the request 
of counsel, was refused admission to the istrict Jail. 

St. Elizabeths psychiatrists, secured by the governmeat, 
were under no such handicap. 

Appellaut was therefore denied the rudimentary rights 
essential to due process in any hearing in which ao more 
than the dispostion of property is involved. See, e.§., 
Mullane v. Central Hanover Bank and Trust Co., 339 U.S. 306 
(1950); Chio Bell Telephone Co. v. Public Utilities Comn., 
301 U.S. 292 (1937). 

Aside from this, however, the psychiatric testimony 
presented by the government was squarely in conflict. One 
psychiatrist testified that appellant's recollection of 
events touching the period of the indictment was defective, 
another testified to the contrary, although Loth assertec 


in conclusory terms that appellant was competent. This 


was countered by the testimony of appellant's counsel that 
he had never succeecec in maintaining rational commuaica- 


tion with his client. A fiading o% competency cannot Le 
1/ 


sustained in the face of this record. 


In this context, moreover, the Listrict Court pro- 


ceedec upon the assumption that medical testimony as to 
competency was to be given a conclusive effect. This 
assumption cannot be squarec with the case law of this 
Court, which explicitly ceclares the contrary. Ghither Vv. 
United States, 94 U.S. App. 0.C. 243, 24€, 215 F 20 293 


(1954). 


vi 


THE DISTRICT COURT CUMMITTED REVERSIBLE PLAIN 
ERROR, AFFECTING SUBSTANTIAL RIGHTS, BY ADMIT- 
TING INTO EVIDENCE AND PERMITTING REFERENCE TO 
FINGEKPRINTS TAKEN FROM APPELLANT BY THE FULICE 
WHILE APPELLANT WAS UNDER THE EXCLUSIVE JURIS- 
DICTION CF THE JUVENILE COURT. 


Tne fingerprinting of the appellant by the police 
took place on two occasioas while appellant was a ward of 
+ho Juvenile Court -- once two years before -~- the second 
time immediately after the arrest in the instant case. on 
each occasion appellant -- held without legal representation-- 
17 The recorc as previously noted also contains | the sworn 
Statements of two counsel working for the cefense, in addi- 


tion to the testimony of Mr. Sandgrouac, that rational com- 
munications between counsel and appellant was impossible. 


w2s uncer the "exclusive jurisdiction" of the Juvenile 
Court. 

4 juvenile, subject to the exclusive jurisdiction of 
the Juvenile Court, is assured cf anonymity as a general 
concéitiou of the constitutioaality of all phases of the 
Juvenile Court proceeding.. See, e.%., Fee v. United States, 
107 U.S. &pp. 2.C. 27, 49, 272 F Za 55€, 558 (1959). 

The fingerprinting of a juvenile uncer the aegis of 
the Juvenile Court cestroys the anonymity secured to him 
uncer law without compensating him for such loss or ‘or 
that of the traditional constitutional safeguards avail- 
able under the acult law. 

Since the constitutionality of Juvenile Court 
ceecings -- Jevoia of any of the safeguards secured 
adult uacer the Constitution is expressly dependeat on 
their non-punitive character -- inclucing maintenance of 
the anonymity of the child -- destruction of such anonymity 
rencers such proceecings constitutionally defective ab 
initio. 

Beyond this, the fingerprinting of a juvenile is 
repugnant to the avowed purpose of the Juvenile Court law-- 
which is to prevent the stigmatization of the chilc through 


the creation of any manner of public record. See, e.§., 


Fee v. Unitec States, 107 U.S. App. 0.C. 47, 49, 274 F 2¢ 


556, 558 (1959). 


One cannot conceive of the creation of any more 


-73- 


cefinite and Camaging a record -- from the standp 
the future welfare of 
such chile anc the inclusion of such fingerprints with- 


criminal files of the Folice Lepartment. AS 2 


of cold, practical fact, such fiaserprintibg rivets 
chile at the least a recorc suspicion of criminal- 


which continues to attach to it through youth anc 

for the balance of his acult life. 

It follows that upon this score alone the use of 
fingerpriats in the adult proceecings ia bistrict Court 
constituted reversible plain error as the use of levidence 


subversive of the protective scheme of the Juvenile Court 
law. 


Even if the fingerprintiug in the instant case be 
viewed as not explicitly barred under law -- for 'purj,oses 


of argument -- the cisclosure of such fingerpriats in 


gistrict Court or elsewhere is barred under tne express 


mandate of the Juvenile Court law. It must re recalled 
+hat these fingerprints were taken while appellaat was 


under the exclusive jurisdiction of the Juvenile, Court -- 


either 2s information which was part enc parcel of the 


juvenile's files or otherwise "in the course of the per- 


formance of official cuties." Cn this point the! statute 
v i 


is explicit. The disclosure of fingerprints as part of any 


information conceraing the juvenile which is "4irectly or 


iadirectly cerived" from the "recorcs, papers, files, or 
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conmunicatious of the (Juvenile) court or (which is) 


accuirec in the course of the performance of official duties" 


is expressly prohibited under the Juvenile Court law. o.C. 
Code Lan, Title '11-925(c). (Emphasis supplied) Such cis- 
closure, moreover, is punishable by fine and/or imprison- 
ment. Isic. 

The Juvenile Court has aever engaged in the finger- 
printing of juveniles uncer its jurisdiction. Were it to 

so -- it woulc have violated the iaherent pur- 
pose of the Juvenile Court law. Has it acquired such 
fingerprints Ly any mauner cr meaas or from any source it 
would be explicitly Larrei Ly statute from transmitting or 
disclosing them ou any level. %.C. Code ina. Title 11-5925 
(c). Congress has aot iatendea to provide the police with 
authority it has explicitly cenied the Juvenile Court. It 
is self-evicent that insofar as the action of the police 
in the instaut case hac any color of authority it was ce- 
rivec from the authority of the Juvenile Court law. Unacer 
that law the use of such fingerprints in District Court 
uacer the facts of this case was plainly illegal. 

Both instances of fingerprinting of appellant more- 
over ere also subject to a further taint of illegality. 
The fingerprints were obtained in the course of the de- 
tention of appellant by police -- without the authority 
of the Juvenile Court -- in the face of the statutory com- 


manc that such a juvenile upon arrest te placed within the 
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custody of cesignatecd persons, nct inclucing the police. 


bu.C. Code Ann. Tatle 11-512. 


Without the benefit of auy statutory prohiLlition, 


this Court has held fingerprints obtainec in the course of 


an illegal errest and deteativa suject to exclusioa ia 


the District Court. 4s expressed >y this Court: 


"True, yingerprints can be distinguishec from 
statements given Curing detention. They cana 
also ve Cistinguishee from articles taxen 
from a prisoner's possession. both similari- 
ties anc difierences of each type of evidence 
to anc from the others are apparent. But all 
three have the decisive common charecteristic 
of being something of evicentiary value which 
the public authorities have causec an arrest- 
ing person to yield to them suring illegal Ce- 
tention. If one such product of illegal dep 
tention is proscribec, by the same token all 
should Le proscribed." Bynum v. United States, 


103 U.S. App. L.C. 3€8, 370, 262 F 2d «€5 (1958). 

It follows that the Listrict Court errec in admitting 
the fingerprints anc permitting refereuce to them. 

The extensive character of the violation of woth 
constitutioaal anc statutory rights of the juvenile through 
his fingerprinting anc the subseguent use of his fiacer- 
prints to secure his coaviction ia Listrict Court! requires 
reversal as plain error affecting suvstantial rights. nule 
52(b) Fea. Cr. P. Cf. Mapp v. Shio, 3€7 U.S. 743), Weems v. 


United States, 217 U.S. 34S. 


d= TSisL COURT COMMITTED REVERSIBLE ERROR 

HSN IT FAILED AND seEuSee TC GRANT JUDGMENT 

F ACQUETTAL ON ALL COUNTS SSPECIALLY ON THE 
SROUND OF INSANITY, AND IN SUBMITTING THE CASs 
O THE JURY, BECAUSE THERE WAS NOT SUFFICIENT 
COMPETENT EVIDENCE OFFERED BY THE PROSECUTION 
TO SUSTAIN ITS BURDEN OF PROOF BEYOND 4 REASON— 
BLE DOUBT EITHER (1) THaT THE APPELLANT HAD NO 
MENTAL DISEASE OR DEFECT 4T THE TIME HE ALLEG- 
EDLY COMMITTED THE CRIMINAL 1.CTS CHARGED, Ok 
(2) THAT, ALTSOUGH THE ACCUSED WAS DEFECTIVE 

OR DISEASED, SLID ACTS, IF COMMITTED BY HIM, 
(ERE NOT THE PRODUCT OF THE 4FFLICTION. 


. 94 U.S. Epp. D.C. 228, this Court 
cexyinea mental "Gisease" as rollows: 


"Ye ase "disease" in the sense of a condition 
which is coasidered capable oz either im- 
proviag or deteriorating." 


On December 22, 15¢€i the D. C. General Hospital sub- 
mitted their o-licial report to the Court regarding the 
agelendant's mental condition, which stated in pert that 
appellant wes admitted on October 1/, 19€1 Lor meatal 
ovservation and: 


"Morris ! Docu £ eet 2imost £6 days. 
Duriag wt ti: I been seen by maay 
i i a part in a diagnostic 
ing psychologicals, electroea- 
ad Bb peat bs te sts iavolvinag 
i there has veen 
activities voy 
encaa oe studeats all of whon 
S< ;. There have been 2 
£ concereuces concerniag 2ll 
It is the coaseasus of 
is cactionally ill and 
4 many facets or 
his schavior we i is iacompetent 
to staud tria 1... . Ineeed he has a meatal 
illness o: the schizophreaic type. . . . Dur- 
ing the time he committed the crimes his 


» 


+ 
- 

n 

- 
Ss 
Ss 
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conditiou seemed to be a psychotic one. . 


Oa Gpril €, 1362 St. Elizaoeths Hospital suomitted 


their official report to the Court regarding the appel- 


ene ane Per | 
laut's mental condition, which statec in part that ap 
lant was admitted on Jauuary 6, 1 
ing his mental condition anc: 


"Nr. Keat's case has beea stucdicc siace the 
Gate ot his acmission to Saint Elizabeths | 
Hospital and he has been examined by quali-. 
fied psychiatrists of the mental staff of 
this hospital as to his mental coucition. | 
On April 4, 1962, Mr. Kent was examined and, 
his case reviewec in detail at 2 medical 
stafi conference. . . . It is our opinica 
that he is sufiering rrom mental disease at! 
the present time, Schizuphreuic Reaction, 
Chronic Undcirrerentiated Type; that he was 
suiferiag from this mental disease on or 
apout June 5 aud 12, and September 2, 1961; 
aac the criminal acts with which he is 
charged, if committed by him, were the 
product of this disease." 


&t the trial, the following expert witaesses testi- 
Yied for the cefense that from their examinaticas'! oY appel- 
lant it was their opinion that at the times of the alleged 


commission of the offeuses char ec, he was suffering from 
& 
| 


a mental disease, and the orfeuses if committed by hin, 


were the product of such cisease. The employment: of such 
witnesses and their opinicns of the nature of appellaat's 


saic meatal disease are: 
Dr. Katherine Beardsley, clinical psychologist 
St. Elizabeths Hospital - "Chronic Uncifrerea- 
tiatec schizophrenia" (T 255) 


Dr. Mauris M. Platkin, psychiatrist 
St. Elizabeths Hospital - "Schizophreaic reaction, 
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chronic undirfrerentiatec type" (T 300) 


Dr. William Novak, clinical <irector of psychiatry 
D. C. General Hospital - "schizophrenic reaction, 
unciffereatiated type" (T 350) (also periodic psy~ 
chotic episodes) 


Dr. John Lawrence Endacott, 4sst. Chief Clinical 
Psychologist Veterans Leéainistration - "schizophrenia, 
uacifferentiatec type” (T 37S) 


Dr. Malcolm Meltzer, clinical psychologist Veteraas 
Hospital, Durham, North Carolina aad Duke University- 
"schizophrenic reaction and times or psychosis (T 446) 


Dr. Dorothy A. Dobbs, psychiatrist St. Elizabeths 
Hospital - "schizophrenic reaction, chronic undif- 
Ferentiated type-psychosis"” (T 474) 


Warren Charles Johuson, psychiatrist in private 
ctice - "schizophrenia" (T 521-522) 


r., Bernard Levy, Director, Psychological services, 
D. C. General Hospital anc assistant professor of 
psychology sac psychiatry, Georgetown University - 

a psychotic coauditiwn, schizophrenia, undetermined 
type" (T S65) 


"By stipulatica" -~ vr. dilliem Hemmen, staff psy- 
cniatrist St. Blizabeths Bospital - "Schizophrenia, 
undiziereatiatec type" (T 661) 


Dr. James 4. nya, staff psychiatrist D. c. General 
Hospital - "schizophreaia undifferentiated type" 

(T 601) 

Dr. Charles E. Goshea, nssociate Professor of 
Psychiatry, #7. Va. University - "schizophrenia, 
chronic undifferentiated type, 2 psychosis (T 635) 


The followiag lay witnesses for the defense gave 


evidence of appellant's abuormal couduct which substantially 


afrectec his mental and emotional processes aac behavior 
controls prior to his arrest: 
Mrs. Courtney T. Kent - defendant's mother (T 217) 


Mr. Thomas C. Cope - defendant's uncle and high 
school teacher (T 241) 
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Mr. John Richard Kavanagh - Public Welzare Specialist 
Departmeat or H.E.W. (T 466) 


Mrs. Cornelia Lawson -cefeacant's aunt (T 602) 


Mrs. Thomas Cope -defendaat's aunt (T 607) 
To the above effect, there was also introcuced into 
evidence, 2 Juvenile Court Social Study of appellant, (T 


627-628). 


The testimony ui the lay witnesses was strong in its 
| 
indication ci defendant's abuormelity. Two of the lay wit- 


nesses were trained in this or related fielus 2ad| such 
testimony is ox great value. 

The prosecution ciferecd the testimony of two expert 
witnesses in rebuttal to sustain its ourden o1 proeor ve- 
yon? a reasonable coubt either (1) that the accusec hac no 

| 

mental Ccisease or defect or (2) that, although the accused 
was defective or diseased, his act was not the product of 
the afgliction. To sustain this curcen it called pr. Pavic 
J. Owens and Dr. John R. Kavanagh. On the first issue or. 
Owens testified that the defendant was sufiering from a 
mental cisease on the date of the allegec commissioa or 
the acts chargec against him, "schizophrenic reaction, 
chronic uadixferentiatec type" (T 672). Oa this issue FO) os 
Kavanagh testisied substantially as follows: 

"Y decided that he dic not have a mental ci- 


sease" (T 690). However, this witness also testified the 


cGefendant was suxfering from a "form of sexual perversion 
| 
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and transvestism" (T 70G); that the defendant had a 
nervous manifestation, "sometimes referred to as 4n irri- 
table or spastic colon" (T 7061); that the defendant had 
schizoid tendencies (T 7vZ); that "I hope I haven't given 
that impression" that defendant is 4 normal individual 

(T 704); that defendant has a schizoid personality (T 705); 
that in his opinion 2 personality disorder in which the 
schizoid personality would ve included does not represent 
a @isease ia either the terminology used oy the Court or 
the terminology used oy psychiatrists (T 706); that the 
defeacant's withdrawal duriag the examination of him by 
witaess "was one of the manifestations of the symptoms of 
schizophrenia" (T 768); that some things done by cereadcant 
constitute 2 form of sexual perversioa and "it would come 
ia the classivication of sociopathic personality disturb- 
eaces in which sexual perversion is 2 sub-variety. So it 
is my opiuion it would be evidence of a personality dis- 
order rather thau a disease" (T 710); that he is familiar 
with the Diagnostic aud Statistical Manual of Mental Dis- 
oreers of the American Psychiatric Association and person- 
ality cisorder was a valid classification of mental ci- 
seases anc disorders when listed in said Manual (T 710); 
(Such personality cisorders are in fact listed as mental 
Gisorcers within that Manual.) that other conduct ex- 


hibitecé oy defeudant is also evidence oF a personality cis- 


order (T 711); that "It is my feeling that ia my examination 
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I cic not find anything more than a2 schizoid personality 
| 


auc graatec perhaps a schizoic personality may go 2@heac 


anc pecome schizophrenic, I found no evidence of schizo- 


phreaia" (fT 718); that he would classify the schizoid per- 
souality as a personality Ccisorcer (T 715); that it is so 
classified in the Statistical Mauual (T 705); that) the 


psychological tests given appellant by Dr. Bernard Levy 


o 


(who testified for defease) inciceted that the Gefendaat 


was suffering from schizophrenia, undiffereatiated type 
| 


(T 725). 


Durham, supra, also states the jury question to be: 
| 

"The question will be sSimpiy whether the 
accusec acted because of 2 mental cisorder, 
ana not whether he cisplayed particular 
symptoms which medical scieace has long 
recognized co uot necessarily, or even 
typically, accompany the most serious 
mental disorder." (Emphasis suppliec.) 


In view of the foregoing, it is submitted that the 


prosecution failec to establish beyond a reasonable doubt 


that the appellant had ao meatai cisease or defect) at the 
times of the allegec commission cf the offenses charged, 
which includes any abnormal condition of the mind which 
substantially affects mental or emotional processes na 
substantially impairs behavior controls. See McDonald v. 
Bie. U;S.. App. D.C. decided October 8, 1962. 

To sustain its burden of procf beyond a reasonable 
coubt on the issue that, although the accused was 


ive or diseased, his alleged acts were not the proguct of 
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his affliction, the prosecution producec the testimony of 


only one witness, Dr. Owens, sSupre, to rebut the testimony 
of the Uerense. 

In auswer to hypothetical questions aot based upon 
admittec facts or upon facts cisclosed in the record asked 
by the prosecutor this witness gave conflicting testimony 
with reference to procuctivity with relation to the rob- 
pery couats. The questioas were pased on the assumption 
that the appellaut allegecly first committed robbery in 
each of the premises prior to committiug the alleged 
assaults. These co not appear to ve the facts as cis- 
closec in the record, ané therefore such testimony is of 
no value and inacémissible. As stated by this Court in 
Wina v. U.S., 106 U.S. App. D.C. 133: 

"Opiuion evidence, to be of any value, 

should be vasec either upon admitted 

fects or upon facts, within the knowledge 

of the witness, disclose2 in the record. 

Opinio. evidence that does uct appear to 

be basec on disclosed facts is of little 

or no value." (See cases citec therein) 

The witness was asked the improper hypothetical 
euestions your times (robbery first) anc his answer the 
first time regarding the alleged Echols robvery was "assum- 
ing the information that you gave me, I would say that 
schizophrenia was not -- dic aot cause the robbery itself" 
and "I woul@ have no opinion about the housebreaking" 

(T 674); ia answer to the improper question regarding the 


alleged Palmer robbery, the witness aaswerec "Probably not"; 
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ja answer to the improper question regarding the alleged 
| 
biurphy robbery, the witaess answerec "The robbery wes 
probably uot, assuming the information that you gave me" 
(T 676). In answer to the same improper questions askec 
secone time by the prosecutor of this witaess regardc- 
> all three alleged robberies, the witness testified Lg 
primary motivation were robbery or to get somethiag ts 
eat, thea this would act be connectec with the sexual pre- 
occupation whica was in turn & symptom cf nis illness. 
This is the reasoa that I have cifficulty in arriviag at 
a firm opinion as to the procuctivity" (T 678); the witness 
answerec the hypothetical improper question regarding the 
three alleged robberies asked by the prosecutor for the 
third time ty testifying "I woulc say his primary motiva- 
tion was robbery. Because this is the first thing thet he 


did. It is very simply anc I caa answer this is what he 


dia first. This is assuming that this is correct, his 


motivation was accomplished vy nis first act whea! he 
cutered" (T 680). On cross-examination the witness testi- 


fied on the productivity regarcing the roobery counts "I 


thiak my opjaion is still that I don't have a firm opinion 
one way or the other." (T 683). On redirect the brosecutor 
was permittec by the Court to ask the improper hypothetical 
question regarding the robberies of this witness for the 

fourth time and he testified "I would say that from the in- 


formation that you have just given, if this is correct, 
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thea I cannot sec a connection between & and his 
illness" (T 6&8). 

It snoulc be aotec that the prosecutor aggravated 
this situation by twice stating to the jury ia his argu- 
meats that three robberies oceurres prior to the assaults. 

Ls an expert witness, this witness is permitted to 
testify to his inference from facts. His opinions are 


what is sought. | 4nd these opinions must be based upon 


has himself ovservec, or facts he has hearc others 


hypothetical facts oreseated to him. His pur- 
give educatec Suelusions basec upon fact. 
. U.S., 100 U.S. App. D.C. 266. 
It seems obvious that the opinions given by this 
witaess regarling productivity on the roLbery counts was 
no value and@ inacmissivle Vecause it coes not appear to 
dasec upon admittec facts or upoa facts within his xaow- 
edge Ccisclosec in the record. These opinions were not 


acmissizle in evicence for the same reason. 

It must be arguec that even if these opinions on the 
robbery counts were basei upon facts 2isclosed in the record, 
they were not sufficient to sustain the Government's curcen 
of proof. 

It must further be obvious that this witness did not 
rebut or attempt to revut the productivity regarding the 


housebreaxing counts in any substantial manner. 


The judgment in this case must be set aside. It seems 
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clear beyonce question that at the close of ali the conae= 
reasonavle miac must aecessarily have Hac 
onasle coubt as to the sanity of accused at the 
times the alleveci acts were committec, and that iz said 
acts were committed by him, they were the product of his 
mental cisease. The trial jucge shouic therefore at the 
conclusion of the case have Jirecte a jucgment ot acquit- 
tal by reason of insanity. Isa : ., 109 U.S. App. 


D.C. 34; Curley v. U.S., 81 U.S. App. D.C. 38S. 


VIII 


PRETERMITTING THE LEGALITY OF THE USE OF 
FINGERPRINTS, IT IS PLAIN THAT THE EVIDENCE | 
OF IDENTIFICATION BY FINGERPRINTS IN THE ; 
INSTANT CASE WAS NOT SUFFICIENT TO ALLOW 
THE CONVICTION UPON CHARGES OF BOUSEERES EINE 
AND ROBBERY. 


In the light of the gailure oz the personal identi- 


fication of appellant Ly complaining witnesses, the cis- 
covery of appellant's fingerprints on a ta le cves not 
afford a rational basis for the couclusion tha appellant 
h22 in fact been guiity of the crimes of robbery aad house- 
re@king. s£bseat a rational vLasis for such coaclusioa, the 
conviction lacks constitutional validity. Cf. Tot v. United 
States, 319 U.S. 463 (1943). 

The case of State v. Minton, 228 N.C. 518, a6 S.E. 
2a 296 (19428) is cirectiy apposite. 

There the defendant had been charged with creasing 


anc entering, as well as larceny. He had seen a customer 
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ia the bar in which the alleged crime had taxea place 
the aignt of the alleged crime and had, in fact, deen seen 
standing outside the bar when the proprietor nad locked up. 
Evidence at the trial showec that there hac been an entry 
by breaking the glass in the top panel oi the door. Two 
quarters had oveea shown stolen zrom the cash drawer. The 
portion oi the window which had been Knocked out containea 
{iagerpriut of the left thumb of the defeacant, who 
right-handec. jefendca: waS arrested at home in 


pec Que two quarters were zouucd ou his cresser aud his 


palm was cut. He claimed to have been ia bed at micunight, 


the time of the robbery. Upon convictioa, the Supreme 
Court of North Caroliua reversed, holding the circumstan- 
tial evidence inuclucing the fingerprints iasufficieat to 
support & conviction. As expressec by the Court: 


"The Stato relies eutirely on circumstautial 
evidence. It is an establishec principie ina 
the acministration of crimiual law that cir- 
cunst2ati2l evidence is iasufficieat to sus- 
tain 2 coaviction unless the circumstantial 
Yacts shown om the nearing are ‘of such a 
aature ana so conuectec or relatec as to 
point userriugly to the defendant's guilt 
auc exelude any other reasonable hypothesis.’ 


"The xact that rtingerprints correspouding to 
those oi an cecusec are found in a place where 
2 crime wes committec is without probative 
force ualess the circumstances are such that 
the fingerprints could only have been in- 
pressec at the time when the crime was perpe- 
trated. 


"Phe circumstauces reliec oa by the State are 


iucouclusive anc co aot lead to a satisfactory 
deductioa that the accused, auc ao one else, 
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perpetrated the crime allegec in this action. 

All of these circumstances cau be true, and: 

the cefendaut cau still be inuccent." 4€ S.E. 

Zc 297-298. 

IX 

THE TRIAL COURT COMMITTED REVERSIBLE PLAIN 

ERROR AFFECTING THE SUBSTANTIAL RIGHTS OF 

APPELLANT WHEN IT GAVE THE JURY THE SO-CaLLED 

"ELLEN" OR "DYNAMITE" CHARGE BEFORE THE Tet 

RETIRED TO CONSIDER ITS VERDICT. 

It «aust be remembered tnat < priacipal ceieuse to 
all the couats in the iucictmeut was ins@uity, aac it 
appears from the verdict of aot guilty cy reasous of ia- 
sanity ou two couats anc guilty o.1 the other six couats, 


2 


that the jury rencerec a compromise verdict. 

It must further be remembered that ina Allea! the charge 
was given to the jury after the maia charge was deliverec, 
anc when the jury hac returaed to the Court appareatly for 
Yurther instruction. No brief was filed on behalf or allen 
in the Supreme Court. Allea v. U.S., lee U.S. 492. 

The charge given here weut beyonc the "i llea" charge. 
dere, the trial court gave to the jury before it retired 
to consider its verdict the suvstauce of the illen charze 
plus the Supreme Court's commeats ou this instructioa, anc 
further acdec "It is your cuty to decice this case if you 
can conscieatiously co so." 

The trial court here was not authorizec to tell 


at any stage of the trial, that they must agree 


by compromise. This peremptory order to arrive 
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the charge, anc is 
plein coercion Quc an R Court of the province 


of the jury. The charge also expressly or impliecly sug- 


gestec that the jury compromise in orcer to arrive at aa 


agreement. 

Lll of this resulted in an improper Girectioa or 
coercion by the trial court, and for this reason alone the 
verdict must be vacatec ou this appeal. 

Ls statec in Green v. United States, 309 F 2c 852: 


"The Allen or 'cynamite' charge is designec to 
blast loose a ceadlockes jury. . .- This is the 
outermost limits of its permissivle use. The 
jury system rests in gooc part on the assump- 
tion that the jurors shoulc veliverate patiently 
anc loug, if necessary, anc arrive at 2 vercict-- 
if, but ouly if, they caa do so couscieutiously. 
It is improper ror the Court to iaterfere with 
the jury Dy pressuring minority oz the jurors 
to sacrifice their couscieatious scruples for 
the sake of reaching agreement." 


In Powell v. United States, 257 F 2d 318, 321, the 
Court said: 


"It is implicit in the wecisions of the Suprene 
Court Jéaling with the sllen case, @.£&., Burton 
vy. UJnitec States, 19€ U.S. 283, 25 S.Ct. 243, 

49 L.Ec. 462, and Brasfielc v. United States, 
1926, 272 U.S. 448, 47 S.Ct. 135, (71 L.Ed. 345) 
that the Fourth Circuit was correct in its recent 
nolcing (In United States v. kogers, 1961, 289 

F Zo, 232, 435-37) ‘that tne Ellen charge, itself, 
approacnes ultimate permissivle limits * * *' in 
haacliag situations similar to that facing the 
court below." 


In Shafiman v. Unitec States, 289 Fec. 370, 
Court s2idc: 


"J7 the charge as a whole, upon @ fair and reasonable 
iaterpretation, hac, or was calculated to have, 
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the effect of coercing; the jury into readcering 
a compromise vercict, the judcment must te 
reversec." 


In the case here the cynaonmite exploded vefore there 


as any reasou to thiak that Llastine was necessary. Even 


if the trial jucse hac given the charge after the jury had 
retired, the charge woulc have exceeded the permissivle 


limits to which the Court misht so ia its endeavor to ia- 


fluence the jury towards the reucitioa of a verdict. The 


vice in the charge here was the Court's interference with 


the jury fuaction. No matter when the charge was'¢iven, 


gave the jury false notions of the validity aad force 


? majority opinion; anc it prejucicec the right $f the 


appellant to a hung jury auc a mistrial Ly tencing to 


stifle the cissenting voices of minority jurors. 
| 


It is submittec that this charce to the jury is 


plain error affecting the substantial rights of appellaut, 


and alone constitutes reversible error. 


CONCLUSION 


By virtue of the foregoing, the judgment of the 


District Court shoulc be reversed with directions to enter 


@ judgment of acquittal on ali couuts, or in the alterua- 


tive remanded to the Juveaile Court. 


Respectfully submittec, 


Myrou G. Ehrlich 
Counsel for Appellant 
(By appointment of this Court) 
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QUESTIONS PRESENTED 


Appellant was a juvenile over sixteen years of age 
charged in the Juvenile Court with fourteen felonies, and 
the Juvenile Court had had custody of appellant for the 
two years preceding the crimes. Appellant allegedly in- 
formed the Juvenile Court that he had been mentally ill 
for some time. The Juvenile Court waived its jurisdiction 
over the offenses. Appellant was tried before a jury in the 
District Court. 


1) Where appellant moved to dismiss the indictment, 
alleging that the investigation of the Juvenile Court prior 
to waiver of jurisdiction was inadequate, and where the 
District Court considered the motion in accordance with the 
approved procedure of United States v. Anonymous, 176 
F.Supp. 325 (D.D.C. 1959), and where the Juvenile Court’s 
waiver certificate stated waiver was made ‘‘after full in- 
vestigation’’, did the District Court err in not concluding 
that there was not a full investigation on allegations that 
certain witnesses were not interviewed, that counsel was 
not permitted to see the ‘‘social records’’ of the Juvenile 
Court, and that waiver occurred without a period of mental 
observation of appellant? 

2) Was not the District Court’s decision not to convene 
itself as a Juvenile Court a proper exercise of its discre- 
tion? 

3) Ata hearing on competency to stand trial, where there 
was medical testimony that appellant was competent to 
stand trial, and no medical testimony to the contrary, did 
not the Judge have ample support for his conclusion that 
appellant was competent? 

4) Where appellant’s fingerprints were found in the 
apartment where the crimes occurred, could not the jury 
infer that he committed the crimes? 

5) Was it plain error to use appellant’s fingerprint 
cards in solving the crimes, and in illustrating the expert 
testimony to the jury? 

(1) 


il 


6) Where the evidence on the issue of appellant’s re- 
sponsibility for the crimes was in conflict, did not the jury 
properly resolve the issue? 

7) Did not the judge’s instructions to the jury, approved 
by appellant's trial counsel, properly instruct the jury on 
the manner in which they should deliberate? 
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APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


An indictment filed September 25, 1961, charged appel- 
lant with three counts of housebreaking (D. C. Code § 22- 
1801), three counts of robbery (D. C. Code § 22-2901), and 
two counts of rape (D. C. Code, § 22-2801) (J.A. 1-2). A 
jury trial began on March 14, 1963, and concluded March 
27, 1963, when the jury returned its verdict of guilty as to 
the housebreaking and robbery counts, and not guilty by 
reason of insanity as to the rape counts (Tr. 1, 824). By 
Judgment and Commitment filed May 21, 1963, appellant 
was sentenced to consecutive prison terms of five to fifteen 
years for each housebreaking and robbery. The court 
recommended that St. Elizabeths Hospital be the place of 
confinement for appellant so long as he is suffering from 
a mental disease or disorder requiring his hospitalization, 
and adjudged that appellant is to be credited with all time 
served as a mental patient in a mental institution against 
the sentence imposed. (J.A. 29.) This appeal followed. 


(1) 


The Crimes of June 5, 1961 


The complainant in the first three counts of the indict- 
ment was Juanita A. Echols (Tr. 28). In the early morn- 
ing hours of June 5, 1961, she was awakened by a noise 
in her fifth-floor, efficiency apartment at 2153 California 
Street, Northwest (Tr. 29, 30, 32). She saw a shadow of 
a head above her television screen, and asked who was 
there. When she asked a second time, a figure leaped to 
the couch she was lying on and grabbed her by the shoulders 
(Tr. 32-33). She testified, ‘* Well after he grabbed me he 
said, don’t make a noise because I started screaming, and 
then he pulled me and said, all I came for is your money. 
Would you tell me where your Dillfold is? And I said, 
it is over on the dresser. So then he grabbed me, covers 
and all, plus the pillow that I had grabbed to keep in front 
of me, and he dragged me over to the dresser and I showed 
him where the billfold was.’? Her wallet contained twelve 
dollars in bills plus some change. (Tr. 34.) The intruder 
put the wallet in his pocket (Tr. 35). The complainant was 
so unnerved that she dropped the pillow, which she had 
used to keep from exposing that she was wearing only 
a pair of panties for a sleeping garment (Tr. 35, 30). The 
intruder stated, ‘‘well since I am here, I might as well get 
a little bit.’”” He dragged her back to the couch and beat 
her about the face. (Tr. 35.) She began to scream, and 
ho said that if she screamed again he would kill her. He 
then raped her. (Tr. 37-39.) When he had finished he left 
through the kitchen, which gave access to the fire escape 
through a combination window-door and a small porch 
(Tr. 29, 39). 

The complainant called the police to whom she told what 
had happened (Tr. 39, 40, 63). A subsequent medical ex- 
amination showed there was intact sperm in her vagina 
(Tr. 41, 56-57). The complainant’s panties and a swatch 
of material from the couch had semen stains on them ac- 
cording to an expert witness (Tr. 43, 45, 60, 70-71, 73-74). 
The complainant could only identify the attacker as a Negro 
male (Tr. 37). Latent fingerprints were lifted from around 
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the window area of the combination window-door leading 
to the fire escape in Miss Echols’ apartment (Tr. 46, 78- 
80). The window had been open approximately four inches 
from the bottom when Miss Echols had gone to bed, and 
there was a screen in the window (Tr. 30-31). One of the 
fingerprints found on the inside of the window ledge, was 
identical with the fingerprint of appellant’s left-hand ring 
finger (Tr. 81-82). 


The Crimes of June 12, 1961 


In the fourth and fifth counts of the indictment, the com- 
plainant was Gloria Jean Palmer (Tr. 96). On June 12, 
1961, she shared a two-bedroom apartment with Constance 
Walsh, apartment 303 at 1311 30th Street, Northwest (Tr. 
98-99). At approximately 1:30 a.m. Miss Palmer was 
awakened by a hand over her mouth. She heard a male 
voice saying to her, ‘‘ ‘Don’t scream. Don’t move. Re- 
member Miss Lockwood.’ ’’ She felt the intruder’s other 
hand make a motion around her waist. He removed his 


hand from her mouth and she said, ‘* ‘Don’t be silly. What 
do you want to do this for?’’’ He put his hand over her 
mouth again. Then when he removed his hand, Miss Pal- 
mer screamed for her roommate, ‘‘ ‘Connie, please come and 
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help me. There is someone in my room. At this point 
Miss Palmer heard her roommate moving down the hall- 
way, and the intruder left the room through the bedroom 
door. (Tr. 100-101, 107). The police were called (Tr. 
103). After the police came, Miss Palmer discovered that 
her coin purse and her red wallet, containing 47 dollars, 
were missing from her purse. The purse was on the desk 
near the head of the bed, about a foot away from Miss 
Palmer when she had gone to bed. (Tr. 102-103.) 

It was dark in Miss Palmer’s bedroom, and she could 
only identify the intruder as a male (Tr. 101). After the 
police came, it was discovered the screen was out of the 
bathroom window, and there was a footprint in the bath- 
tub. The bathroom window led directly onto the fire 
escape, with only about a nine-inch drop from the sill to 
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the fire escape floor. On the inside the bathtub was about 
three feet from the sill. When Miss Palmer had gone to 
bed the bathroom window was open, but it was covered 
by a screen on the outside. (Tr. 99, 100, 103-105, 110, 114.) 
The hallway of the apartment led from opposite the bath- 
room past Miss Palmer’s bedroom to her roommate’s bed- 
room. On both walls of the hallway were smudge prints 
about five feet off the ground, ‘‘and it looked like someone 
had felt his way down the passageway.’* (Tr. 99, 105-106, 
110, 114.) The marks led to a closet door at one end of 
the hallway, where they ended. The surface of the walls 
was too porous for fingerprints to be lifted from it. On 
the closet door, however, fingerprint experts found latent 
prints identical to the four right fingerprints and the right 
thumbprint of appellant. (Tr. 114-116, 118-120, 122-126). 


The Crimes of September 2, 1961 


For the last three counts of the indictment, counts six, 
seven and eight, the complainant was Mary L. Murphy. On 
September 2, 1961, she was living in apartment 307 at 1717 
Twentieth Street, Northwest. That night she was awakened 
when she felt someone’s hand on her neck. She screamed. 
A male voice said, ‘‘ ‘If you are not quiet, I will kill you.’ ”’ 
She screamed and fought, and he again threatened to kill 
her. Just then she realized she was bleeding, and she saw 
on the bed the flatiron which had been on the kitchen win- 
dow sill when she retired. So she lay quiet, and the 
intruder raped her. The intruder then left through the 
kitchen window which opened on the fire escape. Miss 
Murphy telephoned the resident manager who called the 
police. (Tr. 132, 133, 138-139, 141, 150.) 


When the complainant had gone to bed there were no 
lights on in her apartment, but when she awoke with the 
intruder’s hands around her throat, a light over the chest 
of drawers was burning. Her pocketbook containing her 
wallet which had twelve dollars in it was on the chest of 
drawers when she had gone to bed. It was about seven feet 
from her. Later, she discovered that her wallet was miss- 
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ing from her pocketbook. (Tr. 136-137, 143-144, 145, 149, 
169-170.) She saw his face when it was close to hers. She 
identified the intruder as appellant. (Tr. 148, 149.) 

When the police arrived the complainant had ‘‘blood 
seattered on her upper person,’’ and there was blood on 
her nightgown, on the bed, and on the walls. She had 
severe contusions on her face, causing such swelling on 
the left side of her face that her left eye was completely 
closed; and cuts above and below her eye were bleeding. 
On the bed was a flatiron. (Tr. 147, 154, 161, 166, 167, 169, 
170, 172, 175, 177.) A serologist testified that the complain- 
ant’s nightgown had blood stains on it, and that the bed 
sheets had both blood stains and semen stains (Tr. 183, 186). 

When Miss Murphy had gone to bed the front door of her 
apartment was locked. The kitchen window had been 
closed, but not locked because the sash was broken. On 
the window sill, besides the flat iron, there had been an 
empty coke bottle and a short, slightly opalescent, green 
bottle with a long stem which Miss Murphy used as a vase. 
The police discovered on the fire escape floor, about four 
feet down from the window sill, a three-tiered table with 
several coke bottles on it and a green, transparent vase, 
about 12 inches high and with a very narrow neck. The 
table was standing to the left of the window when faced 
from the outside. (Tr. 134, 136, 138, 142, 146, 190, 191.) 
Six latent fingerprints were lifted off the underside of 
the top tier of the table, which an expert identified as ap- 
pellant’s fingerprints (Tr. 194, 196, 198, 200, 201.) Appel- 
lant stipulated to the identification of his fingerprints (Tr. 
198, 205-206, 214). 

The Government rested its case. Appellant moved for 
a judgment of acquittal on each count. The court denied 
the motion, (Tr. 215-216). 


The Evidence on the Question of Insanity 


Appellant’s trial counsel told the jury in his opening 
statement that the defense would not go to the thrust of 
the facts alleged in the indictment, but would be an insanity 
defense (Tr. 24). Appellant called fourteen witnesses; 
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and the testimony of two witnesses not present was stipu- 
lated. Four of the witnesses were lay witnesses; of the 
remaining ten witnesses, five were psychiatrists, four were 
psychologists, and one was trained as a psychiatric social 
worker; the stipulated testimony was that of psychiatrists. 
The Government called two psychiatrists. 

The lay witnesses were appellant’s mother, his two aunts, 
and his uncle (Tr. 217, 241, 603, 608). They testified that: 
appellant was from a broken home (Tr. 218); when he 
was two he saw his father fighting with his mother, and 
ho asked his father to stop (Tr. 218); he feared his father 
(Tr. 219, 227, 228, 606, 609); he was an extremely nervous 
child and easily agitated, which meant he cried often (Tr. 
603); once he smeared feces over himself (Tr. 605); his 
teachers at times could not get him to hear them (Tr. 220, 
230): he had difficulty controlling his bowels up to the age 
of sixteen (Tr. 220, 609) ; he eut up live goldfish (Tr. 220) ; 
he killed his own puppy, and then was sorry (Tr. 221); he 
said voices sometimes told him to do things; so he could 
not help himself (Tr. 221, 225, 240); he sometimes talked 
to himself (Tr. 221, 243, 612); he sometimes would not 
hear things around him (Tr. 221, 608); he ran away from 
his older sister’s girl schoolmates (Tr. 222, 239, 606, 611) ; 
when thirteen or fourteen years old he stole a purse from 
a parked automobile, and when the police took him into 
custody he asked his mother to ‘“ ‘get a psychiatrist for me 
because I don’t understand’ ’’ (Tr. 222-223) ; he slept poorly 
and had nightmares (Tr. 225, 604, 609); he broke things 
at home (Tr. 227); he was uncordial when his relatives 
visited him (Tr. 604): he completed eight years of school- 
ing, and began his freshman year in high school (Tr. 230) : 
he played on the freshman basketball team and enjoyed 
fishing (Tr. 238, 249); he was very ambitious, but would 
not follow through on assigned chores in his early teens 
(Tr. 243, 250, 613). 

John Vincent Kavanagh, trained as a psychiatric social 
worker, testified that in the spring of 1961 he interviewed 
appellant for the Mackin High School authorities because 
appellant was not producing the work he should, he did 
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not pay as strict attention in class as he might, he laughed 
at inappropriate times, and he was not showi ing the vitality 
he should. Mr. Kavanagh could not make adequate con- 
tact with appellant who appeared unconcerned about his 
problem at school. Mr. Kavanagh concluded appellant 
needed psychiatri¢ evaluation and help, and made recom- 
mendations to that end. (Tr. 437-442.) 

The four psychologists all gave appellant standard psy- 
chological tests when they examined him. (Tr. 253-254, Dr. 
Beardsley; Tr, 377, Dr. Endicott; Tr. 445, Dr. Meltzer; Tr. 
562, Dr. Levy). Their diagnostic impressions derived from 
their test results were generally that appellant had undif- 
ferentiated schizophrenia, a psychosis, at the time of the 
tests (Tr. 255; 379-380, 446, 467; 563). Three of the 
psychologists believed he had the mental illness at the time 
of the crime, and that the crimes were the product of the 
mental condition, or, but for the mental disease, the crimes 
would not have occurred, or, the mental illness proximately 
caused the crimes (Tr. 257; 380; 563). The other psychol- 
ogist believed it ‘‘highly likely’? that appellant had the 
mental illness at the time of the offenses and that they 
were proximately directed by the mental disease (Tr. 446, 
447). Two of the psychologists said appellant had an aver- 
age intelligence (Tr. 383; 449). One psychologist observed 
his memory quotient to be dull normal (Tr. 264). One testi- 
fied his volitional controls were poor (Tr. 293), one said 
he would at times have difficulty controlling his impulses 
(Tr. 447). Dr. Beardsley said the mental illness was char- 
acterized by abnormal thoughts, difficulty with emotional 
control, and a deficit in common sense judgment (Tr. 255). 
Dr. Meltzer testified that one of the manifestations of ap- 
pellant’s disease was his concern and preoccupation with 
sexuality and his lack of certainty as to his sexual identity 
(Tr. 447). Dr. Levy testified appellant’s crucial disturb- 
ance seemed to be of a sexual nature (Tr. 563). Dr. 
Beardsley described test responses indicating sexual dis- 
turbance (Tr. 272-273). (See Tr. 403, 409; 576.) Dr. 
Beardsley could not answer whether appellant knew what 
he was doing or whether he knew right from wrong when 
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he committed the crimes of June 5, 1961, as related in a 
hypothetical question. (Tr. 291-292). Dr. Meltzer had no 
opinion whether the progression of the same offenses indi- 
cated plan, design, scheme, and thinking on appellant’s 
part (Tr. 468). He testified appellant could tell right from 
wrong at times (Tr. 469). 

The five psychiatrists who appellant called at trial and 
the two psychiatrists whose testimony was stipulated ex- 
amined appellant, and reached diagnoses of a psychosis, 
schizophrenia reaction, undifferentiated type (Tr. 297, 300, 
Dr. Platkin: Tr. 349, 350, 351, Dr. Novak; Tr. 472, 474, Dr. 
Dobbs: Tr. 519, 523, Dr. Johnson; Tr. 601, Dr. Hammond, 
Dr. Ryan; Tr. 634, 635, Dr. Goshen). Three said it was 
chronic (Tr. 300; 359; 474). All but one testified they had 
a history of appellant available in reaching their conclusion 
(Tr. 297, 347; 473; 518; 601). All but Dr. Johnson said 
the crimes were a ‘‘product’’ of the mental disease (Tr. 
304; 352; 476; 601; 642). Dr. Johnson testified the disease 
caused the crimes (Tr. 528). Three of the doctors agreed 
that but for his mental condition, appellant would not have 
committed the crimes (Tr. 305; 602). Dr. Novak testified 
that it was possible appellant might commit the crime if 
there was no mental disease (Tr. 352), and Dr. Dobbs 
testified that ‘‘in all probability’’ appellant would not have 
committed the crimes but for the mental disease (Tr. 476). 

On cross-examination, Dr. Novak, who first testified his 
diagnosis of appellant was firm on October 31, 1961, 
acknowledged that in a letter dated December 19, 1961, 
to the clerk of the District Court, he wrote that while he 
believed appellant’s mental condition to be psychotic, he 
was unable to arrive at a definite opinion on the matter 
(Tr. 356, 357). There was testimony that the mental illness 
impaired volitional controls (Tr. 302, 303; 353; 525; 602). 
Dr. Platkin and Dr. Dobbs testified on cross-examination 
that when they reached their diagnostic conclusion, they 
were aware of the St. Elizabeths admission notes, made by 
a doctor, that appellant was orientated as to time, place, and 
person, that appellant talked rationally and acted without 
unusual mannerisms or behavior and that there was ‘‘No 


evidence of blocking’? (Tr. 316-319, 506). Dr. Platkin sus- 
pected when he made his diagnosis that appellant did not 
hear voices? (Tr. 312). 

On cross-examination four defense doctors agreed that 
assuming the facts of a hypothetical question based on the 
crimes of June 5, 1961, planning by appellant was indi- 
cated, although Dr. Goshen called it an irrational plan 
(Tr. 332; 364; 487; 651). While Dr. Platkin said the facts 
indicated appellant knew what he was doing (Tr. 332), Dr. 
Novak said he could not say because he ‘*didn*t know what 
his mental condition was at the time’? (Tr. 365); Dr. 
Goshen could not answer (Tr. 649), but said appellant had 
the capacity to refrain from entering (Tr. 663). Dr. Plat- 
kin acknowledged that the facts of the hypothetical ques- 
tion suggested appellant entered the apartment to get 
money (Tr. 333) and Dr. Dobbs seemed to agree, having 
thought the robbery was incidental to the rape (Tr. 486). 
Dr. Johnson believed appellant had no conscious reason 
to steal when he entered (Tr. 550), and Dr. Goshen be- 
lieved appellant’s asking about money did not show motive 
(Tr. 650). Dr. Platkin believed that when the victim 
dropped the pillow covering her, appellant’s passions were 
aroused, and that while he knew right from wrong when 
he entered the apartment and while robbing, he did not 
once his passion was aroused. (Tr. 334, 336, 337). Dr. 
Dobbs believed appellant was aware that what he did was 
wrong, and that he fled to avoid apprehension (Tr. 488). 

Dr. Dobbs testified on cross-examination that the facts 
as related in a hypothetical question regarding the crimes 
of June 12, 1961, indicated that when appellant entered 
the apartment, at least part of his motive was to get money 
(Tr. 489). Dr. Dobbs had testified on direct examination 
that appellant’s craving for sexual relief was more and 
more intense that summer of 1961 (Tr. 475). She acknowl- 
edged on cross-examination that there was no obvious 


1 Dr. Cavanagh, who the government called on the insanity 
question, had a different explanation for the voices (Tr. 712). 
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sexual signifiance about the alleged stealing as supposed 
in the hypothetical questions regarding the June 4th and 
June 12th crimes (Tr. 492). She testified that while steal- 
ing may have sexual significance in some patients she could 
draw no such conclusion regarding appellant (Tr. 491, 
492). She said, ‘‘The causation with regard to the rob- 
beries is obviously less clear than it is with regard to the 
alleged sexual offenses themselves .. .’’ (Tr. 492). Dr. 
Dobbs believed the motivation to enter the apartments was 
to rape, not to rob (Tr. 513). She testified, however, that 
while she was unable to state the robberies had no connec- 
tion with the disease, she was unable to state what the 
motivation for the robberies was (Tr. 510). Dr. Platkin 
testified that from the hypothetical question concerning 
the June 12th crimes it appeared appellant entered the 
apartment to get money (Tr. 338), while Dr. Goshen doubted 
that was his motive (Tr. 663), Dr. Johnson ruled it out 
as a motive (Tr. 556), and Dr. Novak said he was not free 
to make judgments about his behavior (Tr. 367). Dr. Plat- 
kin and Dr. Dobbs agreed that appellant’s flight on June 
12, 1961, indicated he knew what he had done was wrong 
(Tr. 339; 506). They believed the same conclusion could 
be drawn from flight after the crimes of September 2, 1961 
(Tr. 341; 506); and Dr. Dobbs said those facts indicated 
plan, purpose, and scheme on appellant’s part (Tr. 501). 

As rebuttal witnesses the Government called two psychia- 
trists (Tr. 669, Dr. Owens; Tr. 689, Dr. Cavanagh). Dr. 
Owens examined appellant with a knowledge of his history 
and diagnosed appellant as having the mental disease of 
schizophrenie reaction, chronic undifferentiated type (Tr. 
672). He believed it was not a severe case (Tr. 673). On 
the assumed facts of hypothetical questions about the crimes 
of June 5, 1961, June 12, 1961, and September 2, 1961, the 
doctor concluded that the schizophrenia probably did not 
cause the robberies (Tr. 674, 675), and he had no opinion 
about the housebreakings or rapes on June 5th and Sep- 
tember 2nd (Tr. 674, 676). Later, on cross-examination, 
he said that at the time of his original diagnosis he had 
no opinion on the productivity question as to the house- 
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breakings, but on the assumed facts of the hypothetical 
questions he did express an opinion (Tr. 682). Dr. Owens 
had earlier explained that he saw in appellant’s symptoms 
considerable sexual preoccupation, so if the primary moti- 
vation for a crime was the sexual desire, there would be 
productivity (Tr. 679). Dr. Owens said if it appeared 
from the assumed facts that the primary motivation for 
entering the apartments in the crimes charged was to rob, 
that would be significant (Tr. 679). Dr. Owens said it 
appeared from the assumed facts that the primary motiva- 
tion for entering the apartments was robbery, eliminating 
connection between the robberies and housebreakings and 
the mental illness (Tr. 680, 688). 

The second doctor the Government called, Dr. Cavanagh, 
testified that with the hospital records available to him, 
he examined appellant, and concluded he had schizoid ten- 
dencies but was not psvehotic (Tr. 690, 691, 702). Dr. 
Cavanagh did not think appellant’s schizoid personality 
amounted to a sociopathic personality disorder (Tr. 704, 
705), and represented a way of behavior, not sickness (Tr. 
706). Dr. Cavanagh found no evidence of schizophrenia, 
either incipient or pre-psychotice (Tr. 718). 


The Procedural Development of the Case Between Arrest 
and Trial 


Appellant was arrested on September 5, 1961 (See Tr. 
179, 198). Appellant was 16 years old at the time of his 
arrest and had been under probation in the Juvenile Court 
for the preceding two years (Tr. 621-627; Transcript of 
Hearing of February 8, 1963, p. 16). On September 12, 
1961, the Juvenile Court signed its waiver of jurisdiction 
over fourteen felonies charged against appellant, and 
ordered appellant held for trial for the offenses under the 
regular procedure of the United States District Court. The 


= Part of appellant’s Statement of The Case is not supported by 
the record. (Br. 3, 4,5.) The record nowhere reveals the details 
of appellant's arrest, or what procedure was followed concerning 
his custody between arrest and Juvenile Court waiver. 
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order recited the waiver was made ‘‘after full investiga- 
tion’’, (J.A. 21-22.) The Grand Jury indicted appellant 
for eight offenses by an indictment filed September 25, 1961 
(J.A. 1-2). 

Appellant moved in October for mental observation in 
D. C. General Hospital (J.A. 4-6). The motion was granted 
October 17, 1961 (J.A. 17). 

Appellant’s Motion to Dismiss the Indictment was filed 
on November 16, 1961 (J.A. 7). In the motion appellant 
contested the waiver of jurisdiction by the Juvenile Court 
on the ground the investigation prior to waiver was not 
“*full’’, and that the order of waiver was entered in violation 
of D.C. Code § 11-914, the due process clause of the Fifth 
Amendment and the Sixth Amendment right to effective 
assistance of counsel (J.A. 7). The appellant asked that 
the case be remanded to the Juvenile Court unless the 
District Court wished to convene itself as a Juvenile Court 
in the ease (J.A. 14). 

By a letter dated December 20, 1961, the Chief Psychia- 
trist of the District of Columbia General Hospital reported 
to the District Court that appellant was incompetent to 
stand trial and participate in his own defense. The Gov- 
ernment opposed the report. (J.A. 17.) On January 8, 
1962, the District Court ordered further examinations of 
appellant at St. Elizabeths Hospital (Transcript of hearing 
of January §, 1968, p. 6). On April 6, 1962, the letter of 
the Superintendent of St. Elizabeths Hospital was filed 
certifying appellant was competent for trial (Transcript 
of Proceedings of March 7, 1963, p. 4; See docket entries). 
Appellant then moved for a hearing to determine his com- 
petency for trial (J.A. 18). 

The trial date had to be advanced several times because 
appellant had attacked the waiver of jurisdiction of the 
Juvenile Court by direct appeal to the District of Columbia 
Court of Appeals, and by writ of habeas corpus in the 
District Court, and he was appealing adverse decisions to 
this Court (Transcript of hearings 8-9, 10, 13). This Court 
rendered its opinions in those appeals on January 22, 1963. 
Kent v. Reid, —— U.S. App. D.C. , 316 F.2d 331 (1963). 


On February 8, 1963, the District Court, with the Juvenile 
Court records of appellant before it, denied appellant’s 
motion to dismiss the indictment (Transcript of hearings 
16, 17-19, 21; and sce receipt of Deputy Clerk Rumsey of the 
District Court for appellant’s records in Juvenile Court file 
87913, part of the record). The District Court denied the 
motion to convene itself as a Juvenile Court (Transcript of 
hearings 16, 21). 

A hearing on appellant’s competency to stand trial was 
held March 7, 1963 (J.A. 3). The judge had before him 
an affidavit of Dr. Johnson who averred he had a question 
in his mind whether appellant was competent to stand trial. 
Dr. Owens testified he examined appellant that day, and 
that appellant was completely aware of the charges and 
their nature. Appellant was oriented, his memory was good, 
and he knew the defenses available to him. It was Dr. 
Owens’ impression that appellant knew the nature of the 
charges, and could properly assist counsel in his defense. 
Dr. Platkin had the same opinions as Dr. Owens. Appel- 
lant’s counsel testified he was unable effectively to com- 


municate with appellant. The judge found appellant com- 
petent to stand trial. (Transcript of proceedings of March 
7, 1963, pp. 3-7, 10, 12-13, 15-16.) 


STATUTES AND RULES INVOLVED 
Title 22, D. C. Code, § 1801, provides in pertinent part: 


Whoever shall, either in the night or in the daytime, 
break and enter, or enter without breaking, any dwell- 
ing, bank, store, warehouse, shop, stable, or other build- 
ing, or any apartment or room, whether at the time 
occupied or not, * * * with intent * * * to commit 
any criminal offense, shall be imprisoned for not more 
than fifteen years. 


Title 22, D. C. Code, § 2801, provides in pertinent part: 


Whoever has carnal knowledge of a female forcibly 
and against her will, or carnally knows and abuses a 
female child under sixteen years of age, shall be im- 
prisoned for not more than thirty years. ... 
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Title 22, D. C. Code, § 2901, provides: 


Whoever by force or violence, whether against re- 
sistance or by sudden or stealthy seizure or snatching, 
or by putting in fear, shall take from the person or 
immediate actual possession of another anything of 
value, is guilty of robbery, and any person convicted 
thereof shall suffer imprisonment for not less than six 
months nor more than fifteen years. 


Title 11, D. C. Code, § 914 provides: 


Tf a child sixteen years of age or older is charged 
with an offense which would amount to a felony in the 
case of an adult, or any child charged with an offense 
which if committed by an adult is punishable by death 
or life imprisonment, the judge may, after full investi- 
gation, waive jurisdiction and order such child held for 
trial under the regular procedure of the court which 
would have jurisdiction of such offense if committed 
by an adult; or such other court may exercise the 
powers conferred upon the juvenile court in this sub- 
chapter in conducting and disposing of such cases. 


Title 11, D. C. Code, § 929 provides in pertinent part: 


(a) The court shall maintain records of all cases 
brought before the court. Such records shall be with- 
held from indiscriminate public inspection but shall be 
open to inspection only by respondents, their parents 
or guardians and their duly authorized attorneys, and 
by any institution or agency to which a child may have 
been committed pursuant to section 11-915. Such ree- 
ords may, pursuant to rule of court or special order 
of the court, be inspected by other interested persons, 
institutions and agencies. As used in this subsection, 
the word ‘‘records’’ includes notices filed with the court 
by arresting officers pursuant to section 11-912, the 
court docket and entries therein, the petitions, com- 
plaints, informations, motions and other papers filed 
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in any case, transcripts of testimony taken in any case 
tried by the court and findings, verdicts, Judgments, 
orders and deereces, and other writings filed in pro- 
ceedings before the court, other than social records. 

(b) The records made by officers of the court pur- 
suant to sections 11-908 and 11-924, referred to in this 
section as social records, shall be withheld from indis- 
criminate public inspection, except that such records 
or parts thereof shall be made available by rule of 
court or special order of court to such persons, govern- 
mental and private agencies, and institutions as have 
a legitimate interest in the protection, welfare, treat- 
ment, and rehabilitation of the child, and to any court 
before which any such child may appear. The judge 
may also provide by rule or special order that any such 
person or agency may make or receive copies of such 
records or parts thereof. No person, agency or insti- 
tution which has received records or information under 
this section may publish or use them for any purpose 
other than that for which they were received. 


(ec) It shall be unlawful, except for purposes for 
which records, parts thereof, or information therefrom 
have been released pursuant to section 11-929 or except 
for purposes thereafter permitted by special order of 
court, and in accordance with any applicable rules of 
court, for any person or persons to disclose, receive, 
or make use of, or authorize, knowingly permit, par- 
ticipate in, or acquiesce in the use of any information 
concerning any juvenile before the court, directly or 
indirectly derived from the records, papers, files, or 
communications of the court, or acquired in the course 
of the performance of official duties. 


Rule 30 Federal Rules of Criminal Procedure provides in 
pertinent part: 


* * * No party may assign as error any portion of 
the charge or omission therefrom unless he objects 
thereto before the jury retires to consider its verdict, 
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stating distinctly the matter to which he objects and 
the grounds of his objection. Opportunity shall be 
given to make the objection out of the hearing of the 
jury. 

SUMMARY OF ARGUMENT 

The District Court gave proper consideration to appel- 
lant’s motion to dismiss the indictment following the pro- 
cedures of United States v. Anonymous, 176 F.Supp. 325 
(D.D.C. 1956). The presumption of regularity of the Juve- 
nile Court waiver after ‘‘full investigation’? was not over- 
come by appellant's pleadings. The matters appellant 
alleged as indicative that the investigation was inadequate 
had little weight in this case where appellant faced many 
serious charges, and the Juvenile Court had had custody 
of appellant over the preceding two years, and would know 
of his home life and school background, and would know 
whether its parents patriae relationship could effectively 
be exercised over him. The District Court’s decision not 
to try appellant was a proper exercise of discretion. 

The medical evidence supported the judge’s conclusion 
that appellant was competent for trial. The evidence of 
the presence of appellant’s fingerprints in the apartments 
where the crimes occurred was sufficient for the jury to 
infer it was appellant who committed the crimes. Appellant 
did not object to having a fingerprint ecard with his finger- 
prints on it shown to the jury. There is no privilege against 
such use of the fingerprint card. The evidence on the ques- 
tion of appellant’s insanity and its relation to the crimes 
was in conflict, thereby presenting an issue for the jury. 
The jury deliberated under proper instructions which ap- 
pellant’s counsel approved. 
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ARGUMENT 


I. The Court Properly Denied Appellant's Motion to Dismiss 
the Indictment 


(See Transcript of hearings 16-21.) 


With the Order of the Juvenile Court waiving its juris- 
diction, and that court's records concerning appellant be- 
fore the District Court judge, lie was able to rule, without 
need of a hearing, and deny apnellant’s motion to dismiss 
the indictment. The procedure the District Court judge 
followed was precisely that of United States v. Anonymous. 
176 F. Supp. 325 (D.D.C. 1959), a procedure this Court has 
approved. Hert v. Reid, US. App. D.C. ‘ ; 
316 F.2d 331, 334 (1963): Green v. Cuited States, 113 U.S. 
App. D.C. 348, 351, 308 F.2d 303, 306 (1962). It constituted 
the proceedings necessary to determine whether the investi- 
gation of the Juvenile Court had been full. 

The “full investigation’* required in the Juvenile Court 
prior to waiver is ‘‘such investigation as is needed to 
satisfy that court as to what action should be taken on the 
question of waiver. See United States v. Dickerson, [106 
U.S. App. D.C. 221, 225, 271 F.2d 487, 491 (1959) ]: Pee v. 
United States, 107 U.S. App. D.C. 47, 274 F.2d 556 (1959) ; 
Briggs v. United States, 96 US. App. D.C. 392, 226 F.2d 
350 (1955); United States v. Stevenson, 170 F. Supp. 315 
(D.D.C. 1959).°") Wilhite v. United States, 108 U.S. App. 
D.C. 279, 280, 281 F.2d 642, 243 (1960). It calls for ‘tan 
inquiry not only into the facts of the alleged offense but 
also into whether the parens patriae plan of procedure is 
desirable and proper in the particular case."* Pee v. United 
States, supra, 107 U.S. App. D.C. at 50. It prevents routine 
waivers ‘‘for the purpose of easing the docket*’ or in ‘‘cer- 
tain classes of alleged crimes.’? Green v. United States. 
supra, 113 U.S. App. D.C. at 350. Though it may include 
informal hearings, no formal hearing is necessary. Wilhite 
v. United States, supra, 108 U.S. App. D.C. at 180; United 
States v. Dickerson, supra, 106 U.S. App. D.C. at 225. The 
important thing is that the judge be fully advised of rele- 
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vant facts so he may intelligently exercise his discretion. 
United States v. Stevenson, supra, at 318. 

The Juvenile Court judge's decision to waive ‘‘after full 
investigation’, a discretionary act, is presumed to be regu- 
lar. Wilhite v. United States, supra, 108 U.S. App. D.C. at 
280: United States v. Stevenson, supra, at 319. Appellant 
did not show that the Juvenile Court judge’s decision to 
waive was arbitrary and capricious. The matters appellant 
alleged in his motion did not require the District Court 
judge to conclude that the investigation in Juvenile Court 
was less than ‘‘full."’ 

When considering the pertinent factors in determining 
whether to waive, the Juvenile Court did not need to have 
an independent psychiatric examination made, nor spe- 
cially interview the appellant’s mother and his high school 
principal as appellant claimed. With the information the 
Juvenile Court had it was able to apply the criteria of its 
Policy Memorandum No. 7. (See Appendix.) Appellant’s 
own affidavits furnished the Juvenile Court with the knowl- 
edge of the possibility of mental illness in the appellant. 
The Juvenile Court’s previous eustody of appellant over a 
two-year period furnished the court with the knowledge 
of the home situation of appellant. If there were new 
details pertinent to the problem confronting the court at 
that time, appellant was free to bring such matters to the 
court’s attention by means of affidavits. In considering all 
the factors of the Policy Memorandum, the court had ample 
basis for a conclusion that the Juvenile Court would not be 
the proper guardian of appellant’s future.* While the 

3 When determining whether or not a case is an appropriate one 
for waiver, the Juvenile Court appropriately must consider all 
relevant factors which fall within the eight ‘determining factors” 
listed in the Juvenile Court Policy Memorandum No. 7, not just the 
factors appellant considers to be significant. This Court’s proscrip- 
tion against automatic waiver in scrious cases without regard to 
other relevant factors, does not mean the nature of the offense is 
not to be considered at all. Indeed, for the Juvenile Court to know 
whether its procedures should be used and to know what sort of a 
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court had been exercising the parens patriae relationship, 
appellant committed a large number of serious offenses, 
several of them capital crimes. The court could see that 
if appellant did suffer from a mental illness which caused 
some or all of the offenses, the Juvenile Court had great 
limitations for handling his problems. It would have to 
commit him to St. Elizabeths Hospital where there could 
be little nurturing of a parens patriae relationship, unlike 
juvenile they are dealing with, the nature of the offense is most 
pertinent. 

As part of a full investigation, the Juvenile Court must know the 
extent of a juvenile’s involvement in crime. Police questioning is 
therefore necessary. Such questioning in appellant’s case does not 
mean he was deprived of liberty without due process of law. At 
all times appellant was protected from the possibility that the 
Juvenile Court procedure would serve as an adjunct of the criminal 
process. Harling v. United States, 111 U.S. App. D.C. 174, 295 F.2d 
161 (1961). 

Appellant makes an unsupported claim that information gained 
from appellant's confession was used to cross-examine defense wit- 
nesses (Br. 65). There is absolutely nothing in the record to indicate 
this. The hypothetical questions of Government counsel contained 
only facts which were proved, or reasonably inferred from the 
evidence. Horton v. United States, 15 App. D.C. 310, 325 (1899); 
Kirsch v. United States, 174 F.2d 595, 601 (8th Cir. 1949). The 
jury could certainly infer from the evidence that the robberies all 
preceded the rapes. 

Appellant’s claim that appellant's fingerprinting was the “direct 
result of the lawlessness of the police in the treatment of appellant” 
(Br. 66) is not only rhetorical, but has no basis in the record. 
Though the record does not show when appellant's fingerprints 
were taken after arrest, appellant was in lawful custody when they 
were taken, and certainly the provisions of D.C. Code § 11-912 
governing what is to be done when a child is taken into custody 
do not preclude fingerprinting a juvenile. It is a normal part of 
routine identification processes. Smith v. United States, No. 17466, 
decided September 26, 1963, S. O. 8: Bynum v. United States,170 
USS. App. D.C. 109, 274 F.2d 767 (1960). 

The fingerprints taken from appellant when he was arrested were 
not privileged from use for fingerprint comparison in the criminal 
investigation merely because he was a juvenile. Neither logic nor 
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when the treatment of a juvenile can be conducted at a 
facility peculiarly within the Juvenile Court’s competence, 
such as the training school, a foster home, ete. Thus, the 
possibility of mental illness in a juvenile offender whose 
crimes are extremely serious is indeed an appropriate fac- 
tor to consider on the waiver question, but in the instant 
case the factor when considered would not necessarily 
militate against waiver by the Juvenile Court. 

Appellant's claim that his counsel was entitled to inspect 
the social records of the Juvenile Court prior to its decision 
to waive or retain jurisdiction is without support. The 
“full investigation’’ required by the statute is ‘‘an ad- 
ministrative process within the Juvenile Court.’’ Congress 
did not give appellant the right to be heard concerning 
waiver. Kent v. Reid, supra, 316 F.2d at 333; Wilhite v. 
United States, supra, 108 U.S. App. D.C. at 280; United 
States v. Stevenson, supra, at 318. On that basis alone 
appellant’s counsel would not be entitled to the social 
records. 


legal authority provides support for the contrary proposition. The 
legislation established in Juvenile Court was never intended to 
shield children from the possibility of having their crimes discovered. 

It was not improper for a fingerprint card taken when appellant 
was arrested to be used for purposes of explaining the fingerprint 
comparison to the jury. The provisions of D.C. Code § 11-929(c) 
do not prohibit such use of a juvenile’s fingerprints. His finger- 
prints are neither part of what is meant by the social records (D.C. 
Code $$ 11-908, 11-924), nor part of the other records as defined 
in D.C. Code § 11-929(a). Nor may Harling v. United States, supra, 
be correctly interpreted to mean that such fingerprint comparison 
may not be made in a District Court trial of a juvenile, for using 
such evidence does not make the juvenile proceedings an adjunct 
of the adult criminal process. And assuming arguendo that use of 
that particular fingerprint card was questionable, use of a card made 
after the decision of the Juvenile Court to waive certainly could 
not be questioned. So it could not be plain error to make the finger- 
print comparison as it was done in this case. Appellant saw no 
defect at trial in the fingerprint comparison, and even stipulated 
to the identification in the portion of the Government’s case proving 
the crimes of September 5, 1961 (Tr. 198, 205-206, 214). 
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Furthermore, the statute specifies ‘‘duly authorized at- 
torneys’’ as among those permitted to inspect the records 
other than social records (D.C. Code § 11-929(a)), but 
allows access to social records, made available by court 
rule or order, only to ‘‘such persons, governmental and 
private agencies, and institutions as have a legitimate in- 
terest in the protection, welfare, treatment, and rehabilita- 
tion of the child, and to any court before which any such 
child may appear’? (D.C. Code §11-929(b)). Congress 
clearly knew how to say that it wanted juveniles and their 
counsel to have access to records; and Congress did not 
authorize such availability of the social records in D.C. Code 
§11-929(a). The legislative history of D.C. Code § 11-929 
shows Congress amended the statute to its present form, 
not to give the juvenile or his legal counsel access to the 
social records, but to overcome an interpretation of the 
Juvenile Court judge that the social records could be made 
available only to the staff of the court, having ‘‘the effect 
of withholding information from certain agencies, which is 
needed to properly carry on their work.’’ S. Rep. No. 1195, 
82a Cone., 2d Sess. (1952), 2-3. See also H. R. Rep. No. 
1937, 82d Cong., 2d Sess. (1952), 1-2; 98 Cong. Ree. 5975. 

The decision of the District Court judge not to treat appel- 
lant as a juvenile was a proper exercise of his discretion.* 
The judge must have given great weight to the decision 
of the Juvenile Court to waive its jurisdiction, knowing the 
expertise that court has in evaluating juveniles and in de- 
termining whether its facilities can be appropriately applied 
to them. In addition the same factors regarding the nature 
of the offenses charged and the mental status of appellant, 


4 The statute states the District Court “may exercise the powers 
conferred upon the juvenile court . . . in conducting and disposing 
of such cases [where the juvenile court has waived jurisdiction].” 
When exercising his discretion the judge need not make a formal 
choice between the procedures to follow, for its choice may be 
implicit in the way it proceeds. Pee v. United States, supra, 107 
US. App. D.C. at 51. 


provided ample basis for the judge to deny appellant’s 
request he be treated as a juvenile.” 


II. There Was Ample Evidence to Support the Finding 
Appellant Was Competent to Stand Trial 


(See Transcript of Proceedings of March 7, 1963, pp. 3-7, 
10, 12-13, 15-16.) 


Appellant brought forward no medical evidence at the 
hearing that he was not competent to stand trial and to 
assist in his defense, His attorney testified he was unable 
to communicate effectively with appellant, and an affidavit 
of Dr. Johnson averred he had some question as to appel- 
lant’s competence; but weighed against the testimony of 
Dr. Platkin and Dr. Owens that appellant was competent 
to stand trial, that evidence did not require the judge to 
conclude appellant was incompetent. On this record, ap- 
pellant’s claim that there was no fair determination of the 
competency question is frivolous. The judge had to be 
satisfied that appellant was competent. Gunther v. United 
States, 94 U.S. App. D.C. 248, 245, 215 F.2d 493, 496 (1954). 
The evidence amply supported the judge’s assurance that 
the trial could fairly proceed against appellant. 


III. The Evidence Was Sufficient to Show Appellant Committed 
the Crimes 


(See Tr. 29-39, 46, 78-82; 96-107, 114-116, 118-120, 122- 


126; 132-134, 136-139, 142-146, 148-149, 160, 190, 191, 198, 
205-206, 214.) 


Appellant’s fingerprints were found in the apartments 
where the crimes occurred. In the case of June 5, 1961, 


5 Appellant did not ask for a hearing on the motion, so he may 
not complain that the judge’s decision was summary. He does not 
claim he was unable to inform the court of any pertinent facts. 
What the court knew of appellant’s history when the motion was 
first denied is not clear (Tr. 16), but when the court again denied 
the motion (Tr. 21) it had the records of the Juvenile Court before 
it (Tr. 17). 
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his fingerprint was on the windowsill of the combination 
window-door through which the intruder entered and left 
the apartment (See Counterstatement 2-3). In the case 
of the crimes of June 12, 1961, his fingerprints were in the 
hallway at the end of a trail of smudges which had not been 
present prior to the crimes (See Counterstatement 4). 
In the case of the crimes of September 2, 1961, the victim 
identified appellant as the man who raped her, and his 
fingerprints were found on a table on the fire eseape landing 
right outside the window through which he gained access 
to the apartment and through which he left (See Counter- 
statement 5). Appellant gave no explanation as to how 
the fingerprints got into the apartments. There certainly 
was no apparent innocent explanation of them. The jury 
could justifiably infer from the fingerprint evidence that 
appellant committed the crimes. Curley v. United States, 
81 U.S. App. D.C. 389, 392, 160 F.2d 229, 232 (1947), cert. 
denied, 331 U.S. 837; United States v. Pisano, 193 F.2d 361 
(7th Cir. 1951): United States vy. Iacullo, 225 F.2d 458 (7th 
Cir. 1955); compare Bynum v. United States, supra, where 
the conviction was based on a fingerprint found at the 
scene of the crime. 


IV. The Evidence on the Issue of Appellant’s Responsibility 
for the Crimes Presented a Question for the Jury 


255, 257, 264, 272-273, 291-293 ; 297, 300, 302-304, 312, 316- 
319, 332-339, 341; 347, 349-353, 356, 357, 359, 364, 365, 
367 ; 379-380, 383, 403, 409; 446, 447, 449, 467-469; 472-476, 
486, 487-492, 501, 506, 510, 513; 518-519, 523, 525, 528, 550, 
556; 563, 576; 601-602; 634, 635, 642, 649, 650-651, 663; 669, 
672-688 ; 690-718. 


The evidence on the issue of insanity was in conflict. The 
lay testimony gave the jury some history of appellant’s 
behavior (See Counterstatement 6). Some of the expert 
witnesses testified that appellant’s crimes were a result of 
mental illness, some testified they were not (See Counter- 
statement 7, 8, 10-11). The defense witnesses were cross- 
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examined extensively and revealed considerable points of 
conflict and disagreement among themselves (See Counter- 
statement 7-10). Dr. Dobbs modified her conclusion that 
all of appellant’s crimes were a product of the mental 
illness she found in appellant (See Counterstatement 9-10). 
Her testimony was ultimately more in accord with that of 
Dr. Owens who testified for the Government that the mental 
illness he found in appellant was sexually oriented, and 
probably did not cause the housebreaking and robberies 
(See Counterstatement 10-11). The testimony of the psy- 
chologists appellant called added further weight to Dr. 
Owens’ conclusion (See Counterstatement 7). One psychia- 
trist testified that appellant had no mental illness at all 
(See Counterstatement 11). With the evidence on the issue 
of insanity in such conflict, the jury was properly required 
to judge the credibility of the witnesses and resolve the 
issue of criminal responsibility in this case. McDonald v. 
United States, 114 U.S. App. D.C. 120, 312 F.2d 847 (1962) ; 
Hawkins v. United States, 114 U.S. App. D.C. 44, 310 F.2d 
849 (1962); Williams v. United States, 114 U.S. App. D.C. 
135, 312 F.2d 862, cert. denied 374 U.S. 841 (1962); High- 
tower v. United States, No. 17376, decided October 22, 1963; 
Jones v. United States, 613 U.S. App. D.C. 256, 307 F.2d 
397 (1962). 


V. The Jury Decided the Case Under Proper Instructions 


At trial, counsel for appellant told the judge: 


* * * I believe that the Court’s charge was eminently 
fair as to all the defendant’s requested instructions, 
and I think the Court’s charge in toto realistically and 
accurately stated the law in the District of Columbia 
(Tr. 819). 


Now appellant complains of the following portion of the 
charge, despite lack of objection below: 


You have before you all of the evidence which the 
Government and the defendant ean offer in this ease. 
The verdict which you return to the courtroom should 
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represent your individual opinions. In other words, 
each of you must arrive at vour own verdict; but this 
does not mean that vour views, your opinions may not 
be changed by conference in the jury room. The object 
of the jury system is to secure a unanimous verdict 
by comparison of views and by arguments and by dis- 
cussion among the jurors themselves. Each of you 
should listen with deference to the arguments of the 
other jurors and with a distrust of your own judgment 
if vou find that a large majority of the jurors take a 
different view of the case than that which vou yourself 
take. 

None of you should go into the jury room with a 
blind determination that the verdict should represent 
your opinion of the case at the moment you leave the 
courtroom, or that you should close your ears to the 
arguments of other jurors who are equally honest and 
equally intelligent with yourself. Accordingly, al- 
though the verdict must be the verdict of each of you 
individually and not a mere acquiescence in the con- 
clusion of your fellow jurors, the Court instructs you 
that you should examine the issues submitted with 
eandor and with a proper regard and deference to the 
opinions of each other. It is your duty to decide this 
case if you can conscientiously do so, You should lis- 
ten to cach other’s arguments with a disposition to be 
convineed. 

If in any question put to you for a vote by your 
foreman, any one if you should find that you are a 
very pronounced minority on any question, you should 
appraise your situation. You should ask yourself, 
Why did this evidence make such an impression on 
me when it didn’t make a similar impression on 
a great number of other jurors who are equally honest 
and equally intelligent with myself? 

I repeat, your verdict must be a unanimous one. It 
must represent your individual view of the case, but 
you should not solidfy your judgment in the case until 
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you have had an opportunity to listen with an open 
mind to the discussion of all of the other jurors in the 
jury room. (Tr. 815-816.) 


In order to prevail appellant must show the instruction 
was plain error. Rule 30, Federal Rules of Criminal Pro- 
cedure; Jones v. United States, 113 U.S. App. D.C. 233, 
307 F.2d 190 (1962); Rule 52(b), Federal Rules of Criminal 
Procedure. As the Supreme Court has ruled that it is 
not error to instruct the jury in the manner the judge 
did in the instant case, appellant certainly cannot show 
plain error. Allen v. United States, 164 U.S. 492, 501 
(1896). When a charge in the language of Allen v. United 
States, supra, is given before the jury retires to deliberate, 
there can be no coercive effect, which is the alleged vice 
in the charge. Holdridge v. United States, 282 F.2d 302, 311 
(Sth Cir. 1960): Janko v. United States, 281 F.2d 156, 167 
(Sth Cir. 1960), reversed on other grounds, 366 U.S. 716; 
Nick v. United States, 122 F.2d 660, 674 (Sth Cir. 1941), 
cert, denied, 314 U.S. 687. The judge’s instructing the 
jury how to approach its deliberations was especially ap- 
propriate in this case in view of the length of the trial, 
the seriousness of the charges, and the complexity of the 


defense. 
CONCLUSION 


WuHeEnreEror—, it is respectfully requested that the judgment 
of the District Court be affirmed 


Davip C. ACHESON, 
United States Attorney. 


Frank Q. NEBEKER, 
JosepH A. LowTHER, 
Max FRescoiy, 

Assistant United States Attorneys. 


APPENDIX 
November 30, 1959 


Juvenile Court of the District of Columbia 
Policy Memorandum No. 7 
To: All Staff 
From: Judge Ketcham 
Subject: Waiver of Jurisdiction 


The authority of the Judge of the Juvenile Court of the 
District of Columbia to waive or transfer jurisdiction to 
the U. S. District Court for the District of Columbia is 
contained in the Juvenile Court Act (¢ 11-914 D. C. Code, 
1951 Ed.). This section permits the Judge to waive juris- 
diction ‘‘after full investigation”’ in the case of any child 


“‘sixteen years of age or older [who is] charged with an 
offense which would amount to a felony in the case of an 
adult, or any child charged with an offense which if com- 
mitted by an adult is punishable by death or life imprison- 


ment’’. 

The statute sets forth no specific standards for the exer- 
cise of this important discretionary act, but leaves the 
formulation of such criteria to the Judge. A knowledge 
of the Judge’s criteria is important to the child, his parents, 
his attorney, to the judges of the U. 8. District Court for 
the District of Columbia, to the United States Attorney 
and his assistants, and to the Metropolitan Police Depart- 
ment, as well as to the staff of this court, especially the 
Juvenile Intake Section. 

Therefore, the Judge has consulted with the Chief Judge 
and other judges of the U. S. District Court for the Dis- 
trict of Columbia, with the United States Attorney, with 
representatives of the Bar, and with other groups con- 
cerned and has formulated the following criteria and prin- 
ciples concerning waiver of jurisdiction which are con- 
sistent with the basic aims and purpose of the Juvenile 
Court Act. 

An offense falling within the statutory limitations (set 
forth above) will be waived if it has prosecutive merit and 


if it is heinous or of an aggravated character, or—even 
though less serious—if it represents a pattern of repeated 
offenses which indicate that the juvenile may be beyond 
rehabilitation under Juvenile Court procedures, or if the 
public needs the protection afforded by such action. 

The determinative factors which will be considered by 
the Judge in deciding whether the Juvenile Court’s juris- 
diction over such offenses will be waived are the following: 


1. The seriousness of the alleged offense to the com- 
munity and whether the protection of the community 
requires waiver. 

2. Whether the alleged offense was committed in 
an aggressive, violent, premediated or willful manner. 

3. Whether the alleged offense was against persons 
or against property, greater weight being given to 
offenses against persons especially if personal injury 
resulted. 

4. The prosecutive merit of the complaint, i.e., whe- 
ther there is evidence upon which a Grand Jury may 
be expected to return an indictment (to be determined 
by consultation with the United States Attorney). 

5. The desirability of trial and disposition of the en- 
tire offense in one court when the juvenile’s associates 
in the alleged offense are adults who will be charged 
with a crime in the U.S. District Court for the District 
of Columbia. 

6. The sophistication and maturity of the juvenile 
as determined by consideration of his home, environ- 
mental situation, emotional attitude and pattern of 
living. 

7. The record and previous history of the juvenile, 
including previous contacts with the Youth Aid Di- 
vision, other law enforcement agencies, juvenile courts 
in other jurisdictions, prior periods of probation to 
this Court, or prior commitments to juvenile institu- 
tions. 

8. The prospects for adequate protection of the pub- 
lic and the likelihood of reasonable rehabilitation of 


the juvenile (if he is found to have committed the 
alleged offense) by the use of procedures, services 
and facilities currently available to the Juvenile Court. 


It will be the responsibility of any officer of the Court’s 
staff assigned to make the investigation of any complaint 
in which waiver of jurisdiction is being considered to de- 
velop fully all available information which may bear upon 
the criteria and factors set forth above. Although not all 
such factors will be involved in an individual case, the 
Judge will consider the relevant factors in a specific case 
before reaching a conclusion to waive juvenile jurisdiction 
and transfer the case to the U. S. District Court for the 
District of Columbia for trial under the adult procedures 
of that Court. 
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